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@AFRICAN AVIATION
LIBERALISATION HAS TAKEN
THIRTY YEARS AND HAS
SOME WAY TO GO

@PROGRESS MIGHT BE
FASTER THROUGH
REGIONAL RATHER THAN
CONTINENT-WIDE
INITIATIVES

If a big idea does not work, try a small one first then grow from there. Certainly,
African aviation has struggled with its big idea: “liberalisation”, an idea which means
extending the right of airlines to fly from one country to another, continent-wide, and
lessening the restrictions they face. The weight of articles written about African
aviation liberalisation witness at each policy evolution a cycle of frustration,
optimism, urgency and frustration again: from the Yamoussoukro Declaration in
1988, through the Yamoussoukro Decision in 1999" and now to the Single African
Air Transport Market (“SAATM”)2.

The expected boom in African aviation has been long-predicted, long-conditional
(on liberalising markets and opening skies) and equally long-delayed. The blame is
laid at the door of individual countries who seek fo protect their domestic airlines or
wish to restrict the free movement of people. Yet some countries have opened their
skies, and their economies have grown, perhaps because of it, and they are a good
example for others. So maybe the answer is to start small: to promote liberalisation
one state, and one sky, at a time?

The limits of the comprehensive approach

To look at the history of European aviation liberalisation, it is easy to draw a
misleading conclusion — that the European Union's (“EU”) open skies can be a
model for Africa. While the EU’s approach was to go deep but narrow (high degree

! Decision relating to the implementation of the Yamoussoukro Declaration concerning the liberalisation of access to air transport markets in Africa

(https://afcac.org/en/images/Documentation/yd_eng.pdf).
2 Assembly/AU/Dec.665 (https://av.int/sites/default/files/decisions/33908-assembly_decisions 665 - 689 _e.pdf).
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of opening, few countries); Africa’s ambition is opposite: shallow but broad (many
countries, limited opening).

Considered today, the EU’s twenty-eight Member States enjoy a single aviation area,
where EU carriers (those majority-owned and effectively-controlled by EU nationals)
have the right to fly between any two points in the EU, without restriction on fares,
frequencies or capacity. But this single market did not arrive fully formed from one
day to the next.

Internally within the EU, liberalisation arrived in three legislative packages in 19873,
1990“ and 1992, the whole being recast in a new regulation in 2008.¢ In 1992,
the then European Community comprised only twelve Member States; those joining
later had to sign up to the package.

In its external relations, the EU’s policy of exporting open skies’ evolved in stages. A
major spur was the 1992 USA-Netherlands Open Skies treaty, which encouraged a
process culminating in the EU-US Air Transport Agreement.? It was only after the
European Court of Justice’s “Open Skies” rulings in 2002 that the EU implemented a
consistent policy of regularising the Member States’ air services agreements with
third countries to permit airlines of any EU nationality to take advantage of the
exchanged traffic rights.”

Today, the challenges to EU open skies remain: the long-running controversy over
alleged unfair competition from Gulf carriers; the use by third countries of traffic
rights in Europe; and the expected exit of the UK and its prominent aviation market
from the EU (“Brexit”).

By contrast, the ambition of African aviation liberalisation has been sweeping: a fifty-
four country initiative to embrace a limited degree of market opening, which has still
not been reached.

The EU-Africa comparison is also flawed because “open skies” means different
things in different places. Europe’s single aviation area involves the exchange

3 Council Regulation (EEC) No 3975/87 of 14 December 1987 laying down the procedure for the application of the rules on competition to undertakings in the air transport
sector [1987] OJ L 374; Council Directive 87/601/EEC of 14 December 1987 on fares for scheduled air services between Member States [1987] OJ L 374 and Council Decision
of 14 December 1987 on the sharing of passenger capacity between air carriers on scheduled air services between Member States and on access for air carriers to scheduled air-
service routes between Member States [1987] OJ L 374.

4 Council Regulation (EEC) No 2342/90 of 24 July 1990 on fares for scheduled air services

[1990] OJ L 217; Council Regulation (EEC) No 2343/90 of 24 July 1990 on access for air carriers to scheduled intra-Community air service routes and on the sharing of
passenger capacity between air carriers on scheduled air services between Member States [1990] OJ L 217 and Council Regulation (EEC) No 2344/90 of 24 July 1990
amending Regulation (EEC) No 3976/87 on the application of article 85 (3) of the treaty to certain categories of agreements and concerted practices in the air transport sector
[1990] OJ L 217.

5 Council Regulation (EEC) No 2407/92 of 23 July 1992 on licensing of air carriers [1992] OJ L 240; Council Regulation (EEC) No 2408/92 of 23 July 1992 on access for
Community air carriers to intra-Community air routes [1992] OJ L 240; Council Regulation (EEC) No 2409/92 of 23 July 1992 on fares and rates for air services [1992] OJ L
240; Council Regulation (EEC) No 2410/92 of 23 July 1992 amending Regulation (EEC) No 3975/87 laying down the procedure for the application of the rules on competition
to undertakings in the air transport sector [1992] OJ L 240 and Council Regulation (EEC) No 2411/92 of 23 July 1992 amending Regulation (EEC) No 3976/87 on the
application of Article 85 (3) of the Treaty to certain categories of agreements and concerted practices in the air transport sector [1992] OJ L 240.

6 Regulation (EC) No 1008/2008 on common rules for the operation of air services in the Community (Recast): https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/2uri=CELEX:32008R1008&from=EN

7 See, generally: Havel & Sanchez, The Principles and Practice of International Aviation Law, chapter 3.1.3.

8 See: https://eur-lex.europa.eu/legal-content/EN/TXT/2uri= CELEX:32007D0339

? Case C-466/98 Commission of the European Communities v United Kingdom of Great Britain and lreland (and others) [2002] ECR 1-09427 (https://eur-lex.europa.eu/legal-
content/EN/TXT/2qid=1562074420382&uri=CELEX:61998CC0466)
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between Member States of all nine freedoms of the air. The core first five freedoms!'®
are supplemented by an additional four freedoms that allow full cabotage rights, as
well as the right for a carrier to travel between two states, neither of which is its home
state. It is on these additional rights that the European low-cost travel revolution has
been built. By contrast, the proposed SAATM extends only as far as fifth freedom
rights. With that more limited ambition comes a more limited prospect for economic
growth.

Comparing African aviation against the European model is asking the wrong
question. Instead of the implicit negative comparison against a different political
structure with different objectives, a more fruitful approach is to observe efforts at a
more limited integration between those African nations willing to do so. One
example is the Northern Corridor Airspace Block, a group of four countries (Kenya,
Uganda, Rwanda and South Sudan) who have, since 2014, agreed to cooperate on
infrastructure development and airspace liberalisation.'! Local carriers, Kenya
Airways and RwandAir have been granted fifth freedom rights in each other’s
countries as well as to operate in Uganda and South Sudan. This forms part of a
wider integration project between the four countries, which aim ultimately to form a
single customs territory.

It is perhaps in these examples that the most promising direction can be discerned.
The long history of the Yamoussoukro process has shown the limitation of the single-
continent approach. The introduction of SAATM as a flagship policy of the African
Union Agenda 2063 has again raised the profile of this important topic and may yet
nudge the continent towards more open skies. Unless we also pay attention to the
dedicated local efforts to change the future of African aviation, SAATM s likely to
suffer from the same limitations of the single-continent approach.

10 First freedom: the right to fly through a foreign state’s airspace without landing. Second freedom: the right to make a technical landing (e.g. for refuelling) in a foreign state.
Third freedom: the right to land in a foreign state and deliver passengers. Fourth freedom: the right to carry passengers from a foreign state to the airline’s home country. Fifth
freedom: the right to pick up passengers in the airline’s home country, to deposit them in a foreign country and then pick up and carry passengers from that foreign country to a
third country.

' Memorandum of Understanding dated 11 December 2014.
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