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@HOLDERS OF BILLS OF
LADING ARE BOUND BY
ARBITRATION AGREEMENTS
THEY CONTAIN

@ THERE IS NO SPLIT
BETWEEN THE HOLDER’S
RIGHT TO BRING
ARBITRATION
PROCEEDINGS AND ITS
OBLIGATION TO
PARTICIPATE IN
PROCEEDINGS
COMMENCED BY OTHER
PARTIES

Bills of lading are a crucial part of the security package traditionally sought by trade
finance providers. However, the nature and extent of the contractual rights and
obligations transferred to a finance party holding bills of lading are complex. In
addition to substantive rights, bills of lading commonly incorporate agreements to
arbitrate all disputes. The English High Court decision in Sea Master Shipping Inc. v
Arab Bank (Switzerland) Limited’, which concerned the effect of arbitration
agreements incorporated in a bill of lading on its holder(s), therefore provides useful
guidance on how these rights and obligations operate in practice.

In this decision, the Court ruled that the holder of a bill of lading which includes or

“BILLS OF LADING ARE A incorporates an arbitration agreement will be subject to the jurisdiction of a tribunal

CRUCIAL PART OF THE formed under that arbitration agreement. This will be the case regardless of whether

SECURITY PACKAGE they are seeking (or have sought) to exercise any rights under the bill of lading
themselves, and even if they are no longer holders of the bill of lading.

TRADITIONALLY SOUGHT

BY TRADE FINANCE Bills of lading under English law

PROVIDERS.” The rights obtained by and obligations imposed upon the holder of a bill of lading

under English law are governed by the Carriage of Goods by Sea Act 1992
("COGSA 1992").

Under section 2(1) of COGSA 1992, “the lawful holder of a bill of lading... shall (by
virtue of becoming the holder of the bill...) have transferred to and vested in him all
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“THERE IS, TO SOME
EXTENT, A SEPARATION OF
THE RIGHTS AND
OBLIGATIONS UNDER THE
CONTRACT OF CARRIAGE
CONTAINED IN A BILL OF
LADING, WITH RIGHTS
ACCRUING TO THE
HOLDER BEFORE, AND
SEPARATELY FROM, THE
OBLIGATIONS.”

rights of suit under the contract of carriage as if he had been a party to that
contract.” Therefore the contractual rights contained in a bill of lading vest in the
holder automatically.

In contrast, however, under section 3 of COGSA 1992, the obligations and liabilities
contained in a bill of lading only vest in the holder upon them (or their predecessor)
taking or demanding delivery of the goods under the contract of carriage.

These provisions make clear that there is, fo some extent, a separation of the rights
and obligations under the contract of carriage contained in a bill of lading, with
rights accruing to the holder before, and separately from, the obligations (which may
never vest in the holder at all).

The Sea Master case

The Sea Master case related to a cargo of soyabeanmeal which was shipped from
Argentina on the M.V. Sea Master. Financing for the purchase of this cargo by the
charterer, Agribusiness United DMCC (“Agribusiness”), was provided by Arab Bank
(Switzerland) Limited (the “Bank”), who took possession of the bills of lading as
security. The bills of lading incorporated the terms of the contract of carriage,
including an LMAA arbitration clause.

As a result of various complications with the onward sale of the cargo, the vessel was
redirected to different ports of discharge on a number of occasions. In order to
resolve the issues with the onward sale, the Bank agreed to the vessel owner (the
“Owner”) issuing a “switch” bill of lading (the “Switch Bill”) to allow for delivery at a
different port of discharge. The Bank surrendered the original bills of lading to the
Owner for cancellation and took possession of the new Switch Bill (which was made
out to the order of the Bank) as security.

During the time in which the complications with onward sales were being resolved
Agribusiness became liable for substantial amounts of demurrage under the
Charterparty, which it ultimately failed to pay.

The Bank later commenced arbitration proceedings against the Owner under other
bills of lading in respect of other cargo on board the vessel. In response, the Owner
counterclaimed under the Switch Bill for demurrage and/or damages for the
detention of the vessel that had occurred due to the delays in delivery of the cargo.

The Bank objected to the tribunal’s jurisdiction to hear the counterclaim for
demurrage under the Switch Bill. The Bank argued that it was not subject to the
arbitration agreement in relation to the Switch Bill because (i) the Bank was not a
party to the contract under the Switch Bill, and (ii) it had not made a demand in
respect of the cargo, and therefore the liabilities under the underlying contract of
carriage had not vested in it under section 3 of COGSA 1992.

The tribunal agreed with the Bank, and held that it did not have jurisdiction to hear
the counterclaim. The Owner applied to the High Court to set aside that award as to
jurisdiction under section 67 of the Arbitration Act 1996, arguing that the Bank was
in fact a party to the Switch Bill, and therefore bound by the arbitration agreement in
the contract of carriage in relation to disputes regarding the Switch Bill.
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“IT CANNOT BE ASSUMED
THAT A STATUTE SUCH AS
COGSA 1992 INTENDS TO
TREAT RIGHTS AND
OBLIGATIONS UNDER AN
ARBITRATION AGREEMENT
IN PRECISELY THE SAME
WAY AS IT TREATS THE
OTHER RIGHTS AND
OBLIGATIONS UNDER THE
CONTRACTUAL
ARRANGEMENTS IN
WHICH THE ARBITRATION
AGREEMENT SITS.”

In the appeal additional submissions were made upon the suggestion of Mr Justice
Popplewell that the Bank might in fact be party to the arbitration agreement under
the contract of carriage by virtue of the fact that (on the Bank's own case) it had
acquired rights of suit under section 2 of COGSA 1992, notwithstanding section 3 of
COGSA 1992.

The Decision

The judge noted that the doctrine of separability? means that it cannot be assumed
that a statute such as COGSA 1992 intends to treat rights and obligations under an
arbitration agreement in precisely the same way as it treats the other rights and
obligations under the contractual arrangements in which the arbitration agreement
sits. On this basis, it is therefore possible that the effect of COGSA 1992 on rights
and obligations under an arbitration agreement contained in or incorporated into a
bill of lading would be different to its effect on the other rights and obligations under
that bill of lading.

Mr Justice Popplewell then went on to hold that although the majority of the rights
and obligations vested in the parties under an arbitration agreement arise only upon
arbitration being commenced, there are other obligations which are not dependant
on either party having exercised the option to commence arbitration. In particular, he
noted that “irrespective of the exercise of that option [to commence arbitration] by
either party, each party makes a promise not to seek to have an arbitral dispute
resolved other than by arbitration.” He went on to say that “however one categorises
the bundle of rights, obligations or options in an arbitration agreement, they are
mutual and interdependent.” Accordingly, he said, “they must operate equally”.

On this basis, Mr Justice Popplewell concluded that he was:

“unable to accept that the intended effect of sections 2 and 3 of COGSA [1992] is to
bifurcate an arbitration clause in the contract of carriage contained in or evidenced
by the bill of lading into rights and obligations, such as to confer arbitration rights
under section 2 and arbitration obligations under section 3."

Accordingly, he held:

“the operation of section 2 of COGSA involves a lawful holder becoming a party to
the arbitration clause in the contract of carriage... the holder is a party to that
separate arbitration agreement, with all the consequences which flow from such
agreement.”

The judge also held that the Bank's argument that it divested itself of its rights and
obligations under the Switch Bill upon it leaving the Bank’s possession was unsound
because once the Bank became party to an agreement to arbitrate the
extinguishment of rights under the contract of carriage does not affect the arbitration
agreement.

Mr Justice Popplewell therefore concluded that the tribunal did, in fact, have
jurisdiction to hear the dispute between the parties.

2 This states that an arbitration agreement is separable from any broader agreement in which it sits, meaning that an arbitration agreement can be valid notwithstanding debate as

to the validity of the broader agreement.
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Conclusions

The Sea Master case contains a useful discussion on the nature of the rights and
obligations obtained by a party which is the holder of a bill of lading, although it
remains to be seen whether it will be subject to further examination on appeal.

In particular, it makes clear that, whilst the engagement of the substantive rights and
obligations under the bill of lading (and attendant contract of carriage) may be split
under COGSA 1992, this is not the case for rights and obligations in relation to any
arbitration agreement contained within the bill of lading and/or contract of carriage.

Parties who regularly hold bills of lading as security should therefore be aware that

“PARTIES WHO REGULARLY doing so may well make them subject to the jurisdiction of a tribunal formed under
HOLD BILLS OF LADING AS  an arbitration agreement contained therein, even if they are not themselves seeking
SECURITY SHOULD to exercise any rights under the bills of lading.

THEREFORE BE AWARE It is worth noting that, having found that the tribunal did have jurisdiction to hear the
THAT DOING SO MAY dispute, Mr Justice Popplewell did not consider it appropriate for him to determine
WELL MAKE THEM SUBJECT what he termed “the Substantive Issue”. The Substantive Issue was the question of

whether the Bank was an original party to the Switch Bill, and therefore liable for

TO THE JURISDICTION OF demurrage under the contract of carriage. This is unfortunate, as it would have been
A TRIBUNAL FORMED useful to have court guidance on this point. Hopefully the courts will have the

UNDER AN ARBITRATION opportunity to consider this question in other proceedings in the future.
AGREEMENT CONTAINED
THEREIN.”
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FOR MORE INFORMATION

Should you like to discuss any of the matters raised in this Briefing, please
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