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IN A CASE WHICH HIGHLIGHTS SOME OF THE KNOTTY ISSUES THAT CAN ARISE
BETWEEN PARTIES TO JOINT VENTURE AGREEMENTS IN A CONSTRUCTION
CONTEXT, THE ENGLISH TECHNOLOGY AND CONSTRUCTION COURT HAS HELD
THAT THE OPERATION OF A PAIN/GAIN MECHANISM IN AN NEC3 OPTION C
(TARGET COST) FORM OF CONTRACT WAS ONLY TO BE APPLIED ONCE WORKS
HAD COMPLETED, AND NOT ON AN INTERIM BASIS.

INTRODUCTION

In Doosan Enpure Ltd v Interserve Construction Ltd[1], the English Technology and Construction Court (“TCC”) recently held that

the operation of a pain/gain mechanism in an NEC3 Option C (target cost) form of contract was only to be applied once works

had completed, and not on an interim basis. In its decision, the TCC determined that a claimant was entitled to declarations

sought under a joint venture agreement, and the release of its share of the interim payments made into a joint venture account

(the “JV Account”). The case highlights some of the knotty issues that can arise between parties to joint venture agreements in a

construction context.

"The operation of this
mechanism determines,
on completion of a
project, whether a
contractor will share in
any savings, or have to

contribute to, the

difference of any final

costs."

THE PAIN/GAIN MECHANISM

Option C of the NEC3 suite of contracts includes provision for the sharing of risk and
rewards between a contractor and an employer, often referred to as the “pain/gain”
mechanism. The operation of this mechanism determines, on completion of a
project, whether a contractor will share in any savings, or have to contribute to, the
difference of any final costs. The purpose of the mechanism is to encourage
efficiency and to ensure that, during the life of a project, a contractor’s interests are

closely aligned with those of the employer.

BACKGROUND

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 1



WATSON FARLEY & WILLIAMS

The claim arose out of a joint venture agreement (the “JVA”) entered into in March 2016 for the purpose of carrying out upgrade
works at the Horsley Water Treatment Works. Doosan and Interserve, as parties to the JVA, entered into an NEC3 Option C
(target cost) form of contract with Northumbrian Water Limited (the “Construction Contract”). The JVA contained a mechanism
allowing for Doosan’s and Interserve’s respective shares of the pain/gain calculation to be apportioned at completion of the
works. However, a dispute arose between Doosan and Interserve concerning interim payments to be released from the JV

Account.

Works had begun in March 2016, with Northumbrian Water making monthly interim payments into the JV Account. Up until
October 2018 monthly payments out of the JV Account were made to both Doosan and Interserve in amounts equal to sums
certified by the independent project managers in response to Doosan and Interserve’s respective Interim Cost Statements.
However, in November 2018, Interserve contended that interim payments made out of the JV Account must be adjusted to
reflect the likely share of the pain/gain mechanism following completion of the works. Interserve was concerned that pursuant
to the pain/gain sharing mechanism in the JVA, Doosan’s projected failure to complete its part of the works within the defined
cost would lead to a pain calculation at completion for which Doosan would be solely (or at least significantly) liable. As such,

Interserve contended that further payments to Doosan should not be released from the JV Account.

Doosan commenced proceedings, arguing that interim payments could only be suspended with the unanimous agreement of the
JV committee, and that by refusing to authorise the release of such payments, Interserve had acted in breach of the JVA. Doosan
thus sought an order requiring Interserve to release £5 million to it from the JV Account, or alternatively, an order for the

amount to be paid as a debt or by way of damages.

However, Interserve contended that the pain/gain mechanism in the Construction Contract applied not only on completion, but
in relation to each interim payment. In support of this argument, Interserve submitted that there was nothing in the JVA which

prevented the pain/gain share from being applied at an interim stage.

DECISION

As a starting point, and notwithstanding that the dispute concerned the terms of the JVA only, Mrs Justice Jefford considered the
meaning of the Construction Contract, commenting that the relevant provisions were “convoluted”, but that their intention was
nevertheless clear. In her view, under the Construction Contract the allocation of pain and gain should only occur after the
completion of the works, and not on an interim basis. Contrary to Interserve’s argument, there was no indication in the

Construction Contract of any mechanism by which the pain/gain share could be applied at any earlier stage.

The JVA reflected the pain/gain regime in the Construction Contract, and Mrs Justice Jefford considered that, again, that
allocation was to be undertaken following completion and not before. She concluded that in her judgment the operative part of
the relevant clause, on a natural reading, did not allow for a mechanism to adjust interim payments out of the JV Account to
reflect the pain/gain mechanism. As such, as with the Construction Contract, the allocation of the parties’ respective shares of
the pain/gain calculation could not be applied to interim payments out of the JV Account and Doosan was entitled to payment

based on the certified sums in its Interim Costs Statement.

The TCC therefore granted declarations that, by preventing the release of the interim payments, Interserve had acted in breach

of the JVA. As such, Doosan was entitled to the release of over £5m from the JV Account.
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CONCLUSION

"Parties should

... . Whilst much of this judgment concerned the specific terms of the JVA, Mrs Justice
minimise the risk of

Jefford’s comments also provide useful guidance on the operation of the pain/gain

such disputes causing

lasting damage to mechanism in the NEC3 Option C (target cost) form of contract, confirming that the

relationships within the pain/gain mechanism does not operate until the completion of the project.

JV which may have to

continue for many The decision highlights the importance for parties, when entering into construction
years after the joint ventures, to ensure that they are clear about the apportionment of any interim
resolution of a payments between them. This is especially important for contracts which operate

H n
dispute. the pain/gain mechanism, where rewards or penalties may not be allocated until

completion of the works.

In addition, this case demonstrates the need for JV agreements relating to construction projects to have clear unambiguous
mechanisms for (1) determining payments out of funds controlled by the JV; and (2) for resolution of payment disputes where
unanimity cannot be achieved at the JV committee level. In that way, parties should minimise the risk of such disputes causing

lasting damage to relationships within the JV which may have to continue for many years after the resolution of a dispute.

[1] [2019] EWHC 2497 (TCC)
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.
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All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 4



