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THE LAST FEW MONTHS’ TRADE JOURNALS HAVE BEEN FULL OF BREAKING NEWS
ABOUT THE CONCLUSION OF POWER PURCHASE AGREEMENTS BETWEEN
GREENFIELD SOLAR PROJECTS AND CORPORATE AND UTILITY OFF-TAKERS.
ALREADY WELL ESTABLISHED IN SOUTHERN EUROPEAN MARKETS, “SUBSIDY-FREE”
SOLAR PROJECTS APPEAR TO HAVE FINALLY REACHED GERMANY.

Behind the news around “subsidy-free” and “grid parity” solar projects, lies the development in Germany of a market allowing
the implementation and operation of solar projects focussed purely on the sale of energy to market, without any subsidies based

on the Renewable Energy Act (Erneuerbare Energien Gesetz or EEG).

Decreasing module prices, increasing power prices and positive energy market forecasts, as well as the availability of long-term
power purchase agreements (PPAs) from corporate off-takers and utilities, have resulted in an environment where subsidy-free

solar projects are now economically viable in a variety of locations across Germany.

Against this background, this client briefing examines the German legal framework for “subsidy-free solar” and highlights the

most important points regarding the development, financing of and investment in “subsidy-free” solar projects.
Regulatory environment

The existing regulatory environment under the EEG already provides for renewable energy projects that opt not to benefit from
the market-premium system (though all its other beneficiary provisions still apply). Thus, grid operators are still obliged to (i)
prioritise the grid connection of such projects, (ii) physically take off all energy produced by them and (iii) expand the capacity of
the grid (if required) to accommodate the feed-in of such projects. In addition, such projects will still benefit from the hardship
provision in the EEG’s section 15, according to which grid operators are obliged to compensate projects for 95- 100% of revenue

losses due to curtailment measures.
Permitting and planning

As a rule, solar projects require a building permit in accordance with both the Federal Building Code (Baugesetzbuch) and the

relevant federal state’s building code.
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Whether a building permit(s) is granted turns on the facts and circumstances of each case and, in large, depends on the planning
status of the proposed site. Where the proposed site is not subject to any local authority “development plan” providing for the
development of solar plants (which is potentially the case for a majority of proposed subsidy-free solar plant development
areas), developers will be required to apply for a project-based development plan (Vorhabenbezogener Bebauungsplan). In
addition to the preparation and submission of an environmental assessment (Umweltvertréglichkeitspriifung), the procedure to

apply for a project-based development plan requires developers to approach the relevant authorities at an early stage.

Therefore, as planning and permitting procedures are often the most time-consuming parts of a project, early engagement is
essential. Developers must quickly ascertain the planning position of their proposed development site, with discussions with the

relevant authorities commencing as soon as possible.
Availability of long-term PPAs

Developments over the last few months have shown that a wide variety of corporate and utility off-takers are willing to conclude
long-term (pay-as-produced) PPAs with German renewable projects. According to press and market intelligence, it seems that

several major utilities and energy traders are now offering standardised PPAs with fixed price periods of up to ten years.

An additional sign that utilities and energy traders are entering the market is that the European Federation of Energy Traders has
issued a standard corporate power purchase agreement (CPPA) in addition to its standard wholesale agreements relating to

power and natural gas.
Availability of project finance

Finally, long-term project finance at competitive interest rates from various banks is now available in the German project finance
market for PPA projects. It therefore seems that in the current German market environment, individual banks are even willing to

accept, in certain cases, a merchant tail-end with fixed price periods only covering a part of the overall term of the loan.
WFW and PPAs

WFW has dedicated various workshops and events to the contractual arrangements and key issues relating to PPAs, which can
be found on our website here. We also recently published a study on “The Future of Renewable Energy: Renewable Power

Generation, Merchant Risk and the Growth of Corporate PPAs” which can be accessed_here.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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