
" The  t r i b una l
con c l uded  t ha t  t h e
conduc t  r e l a t ed  t o  a
"gende r  n eu t ra l "
pa r t  o f  t h e  body  i n
an  open  p l an  o f f i c e .
A l t hough  t h e  conduc t
wa s  un com fo r t ab l e
and  unw i s e ,  i t  d i d
no t  con s t i t u t e
ha ra s smen t  u nde r  t h e
Equa l i t y  Ac t . "

H A R A S S M E N T  O R  N O T ?
11 OCTOBER 2019 ARTICLE

IN  RAJ  V  CAP ITA BUS INESS  SERV ICES ,  AN EMPLOYMENT TR IBUNAL  HELD THAT  A
FEMALE  MANAGER MASSAGING A MALE  EMPLOYEE ’S  SHOULDERS  FOR 2-3
MINUTES ,  WHILST  UNWANTED CONDUCT,  WAS NOT HARASSMENT UNDER S .26
OF THE  EQUAL ITY  ACT  2010.

When Mr Raj was dismissed by Capita Business Services Limited in August 2017,

a�er almost a year’s employment there, he brought a claim in the Employment

Tribunal for harassment. He alleged that when he was at his desk, his female

manager massaged his shoulders, neck and back on several occasions. Mr Raj

claimed that this cons�tuted unwanted conduct related to his gender and was also

of a sexual nature for the purposes of bringing a claim for harassment.

The Employment Tribunal found that the conduct was unwanted and created an

in�mida�ng, hos�le, degrading, humilia�ng or offensive environment for Mr Raj,

which is the first stage of a two-stage test to establish harassment. However, the

tribunal concluded that the conduct was not sexual in nature or related to gender.

Instead, the reason for it was “misguided encouragement”. Therefore the second

stage of the two-stage test (that the behaviour must be due to one of these

protected characteris�cs) was not sa�sfied.

The tribunal agreed that the manager had given Mr Raj massage-type contact las�ng 2-3 minutes which was long enough to

make him feel uncomfortable (rather than the light tap according to the manager’s version of events). However, there was no

evidence of the manager behaving in this way with anyone else of any gender. The tribunal concluded that the conduct related

to a “gender neutral” part of the body in an open plan office. Although the conduct was uncomfortable and unwise, it did not

cons�tute harassment under the Equality Act. The Employment Appeal Tribunal upheld the decision.

Although this behaviour didn’t amount to harassment; please don’t try it at work! The behaviour was inappropriate and did

make the Claimant feel uncomfortable. This case also begs the ques�on whether the outcome would have been the same were

it the other way round, with a male manager and female employee. If the roles were reversed, would a tribunal be more likely to

find similar conduct related to gender or sexual in nature?
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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