
" Th i s  i s  a  t ime l y
rem i nde r  o f  t h e
powe r s  t h e  CAAT  ha s
o ve r  f o re i gn  a i r l i n e s
and  ope ra t o r s  o f
f o re i gn  reg i s t e red
a i r c ra f t . "

C O U L D  Y O U  B E
G R O U N D E D ?  C H A N G E S
T O  T H A I  AV I AT I O N
I N S U R A N C E
R E Q U I R E M E N T S
30 AUGUST 2019 ARTICLE

THE  RAP ID  EXPANSION OF FL IGHTS  TO AND FROM THAI LAND AND THE
PROL IFERAT ION OF THAI  AND FORE IGN FULL  SERV ICE  AND LOW COST  CARR IERS
SERV ING THAI LAND HAS INCREASED THE  NEED FOR REGULATORY SUPERV IS ION
AND OVERS IGHT.

FROM 26 JULY  2019,  ALL  A IRL INES  OPERAT ING TO AND IN THAI LAND MUST
COMPLY  WITH A NEW THAI  C IV I L  AV IAT ION REGULAT ION RELAT ING TO
INSURANCE COVER.

This regula�on is a �mely reminder of the powers the Civil Avia�on Authority of Thailand (“CAAT”) has over foreign airlines and

operators of foreign registered aircra�.

The regula�on, which was gaze�ed on 27 June 2017, requires airlines to be able to produce evidence of third party liability

insurance for the following risks:

Passenger death and injury;

Passenger delay;

Damage or delay to baggage; and

Damage or delay to cargo.

The regula�on will be enforced by the CAAT as part of its broader powers over

airlines, aircra� and operators. The purpose and objec�ve of the regula�on appears

to be to ensure that airlines and operators have valid and appropriate insurance in

the event of claims and this may be intended to provide assurance and protec�on to

passengers on flights in, to and from Thailand.

The key provisions are set out in sec�on 6 of the Interna�onal Carriage by Air Act

(2015) (“the Act”):

1. “A carrier opera�ng carriage by air within or to or from of the kingdom must provide
insurance cover for the carrier’s liability under this Act.
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2. Rules, procedures, and condi�ons on the insurance under paragraph one shall be as prescribed in the Ministerial Regula�on.

3. Regarding the insurance under paragraph one, the Director-General of Department of Civil Avia�on has the power to order
carriers to present proof that they hold this insurance.

4. In the event of contraven�on or a failure to comply with paragraph one or paragraph three, a competent official, with
authority to permit air carriage, can order the carrier to suspend air carriage within, to or from the kingdom un�l the carrier
complies with paragraphs one or three, as the case may be.”

The CAAT is likely to focus on confirming that there is valid third party insurance in respect of the aircra� for the above risks and

prescribed liability limits. These limits are based on the liability limits in the Montreal Conven�on (1999) (“MC99“) as set out in

the Act and are as follows:

Passenger death and injury: SDRs 113,000;

Passenger delay: SDRs 4,694;

Damage or delay to baggage: SDRs 131 per passenger; and

Damage or delay to cargo: SDR 19/kg.

L IAB I L I TY  FOR DELAY

Liability for delay is not typically included in third party liability insurance cover. It is not clear how the CAAT will assess the

extent of cover for delay to passengers, baggage or cargo, where this is not expressly included in the third party insurance cover

cer�ficate. Airlines may need to assess whether to obtain specific cover for this or provide some other form of security or

undertaking in respect of liability for delay to passengers, baggage or cargo.

T H E  C A AT  I S  L I K E LY  TO  F O C U S  O N

C O N F I R M I N G  T H AT  T H E R E  I S  VA L I D

T H I R D  PA R T Y  I N S U R A N C E  I N

R E S P E C T  O F  T H E  A I R C R A F T  F O R  T H E

A B O V E  R I S K S  A N D  P R E S C R I B E D

L I A B I L I T Y  L I M I T S .

A further issue will be the rela�onship between the liability for delay in the Act and the compensa�on for delay in EC 261/2004,

for which carriers do not typically have expressly stated insurance cover. Although EC 261/2004 does not apply to flights within

Thailand and only applies to flights from the EU to Thailand and from Thailand to the EU for EU carriers, this compensa�on

provides consumers with readily available compensa�on with few exclusions and exemp�ons available to carriers. This is

especially the case where compensa�on payable under EC 261/2004 exceeds the damages which would be payable in

accordance with the provisions of the Act and MC99.
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" t h e  CAAT  ha s  t h e
powe r  t o  i n spe c t  t h e
re co rd s  o f  a l l
a i r c ra f t  ope ra t i ng  t o ,
f rom  and  w i t h i n
Tha i l and ,  and  t h i s
s p e c i f i c a l l y  i n c l ude s
re co rd s  re l a t i ng  t o
i n s u ran ce . "

By comparison with the provisions of EC 261/2004, liability for delay under Thai law and the Act is less clearly defined. Thai

courts have not dealt with delay claims and li�ga�on to the extent that EU courts have done either under the Act or its

predecessor legisla�on. Although the judgments of Thai courts do not create binding precedent, the absence of a body of

decided cases means that there are limited examples of how the courts would assess liability for delay arising from air carriage.

It is likely that the Thai courts would apply more general principles of causa�on and quan�fica�on of loss to claims for delay

arising from air carriage.

Although Thai courts are likely to accept and apply the liability limit in the Act, claims submi�ed to the Office of the Consumer

Protec�on Board (“OCPB”) may result in damages in excess of this liability limit. This is par�cularly where the OCPB focusses on

the infringement of consumer rights rather than a statutory or contractual right to compensa�on for delay. As the number of

claims arising from air carriage which are submi�ed to the OCPB increase, this may be a more significant issue for airlines,

par�cularly where insurance cover for such claims is not available.

FRE IGHT  FORWARDERS

Where a freight forwarder is the carrier, pursuant to a house air waybill, it must hold

third party liability insurance over of THB10m (approximately US$326,400).

THE  POWERS OF THE  CAAT 

Pursuant to sec�on 6 of the Act, the CAAT has the power to inspect the records of all

aircra� opera�ng to, from and within Thailand, and this specifically includes records

rela�ng to insurance.

In prac�ce, the CAAT may require foreign carriers and operators to provide details of

their third party insurance when reques�ng permission to operate flights to

Thailand.

A cer�ficate of insurance containing sufficient details to iden�fy the carrier and aircra� as insured, the validity of the insurance

cover and the policy limits should be sufficient to address the concerns of the CAAT in rela�on to third party liability in respect of

passenger death and injury and damage to or loss of cargo.

Consistent with the apparent focus on the protec�on of consumers, the regula�on does not include any requirement to provide

policy coverage limits of, or the validity period for war and terrorism or hull liability cover.

WHAT DOES TH IS  MEAN?

Interna�onal airlines should ensure that their insurance cover clearly sets out the details of the cover and policy limits and that

the cover clearly extends to the aircra� opera�ng flights to and from Thailand.
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Details of the insurance cover should be provided to the CAAT as early as possible. Ground and cockpit crews should be

reminded of the CAAT’s power to inspect these and other documents and records and the insurance cer�ficate/s to be

produced.

Single aircra�, private and business jet operators should take steps to ensure that their liability cover meets the prescribed limits

and that they have cover through interna�onally recognised and reputable insurers.

If you would like to discuss poten�al liability for delay under Thai law further and would like a copy of our September 2017

briefing on the Act and implementa�on of MC99 in Thailand, please contact Alan Polivnick.

K E Y  C O N TA C T S

ALAN POL IVNICK
PARTNER SYDNEY

T: +61 2 9276 7607

apolivnick@wfw.com

NICHAREE
MUSIKAPRAPHAN
ASSOCIATE BANGKOK

T: +66 2665 7840

nmusikapraphan@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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