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IN  AN IMPORTANT RECENT JUDGMENT IN NATWEST  MARKETS  PLC  V  STALL ION
EIGHT SH IPP ING CO.  SA ( “THE  ALKYON”) ,  THE  CLA IMANT BANK,  REPRESENTED BY
WATSON FARLEY  & WIL L IAMS L LP,  HAS SUCCEEDED IN RELY ING ON THE
BORROWER’S  BREACH OF A SECUR ITY  MAINTENANCE COVENANT IN A LOAN
AGREEMENT AS AN ‘EVENT OF DEFAULT ’  TO ACCELERATE  I TS  LOAN AND
ENFORCE I TS  SECUR ITY  BY  THE  ARREST  AND JUDIC IAL  SALE  OF  THE  SH IP
CONCERNED.

This judgment confirms that the wri�en terms of the loan agreement are paramount in determining whether a lender may

accelerate its loan and enforce its security, and that, if the loan agreement so provides, breaches of covenant may amount to

Events of Default even where the borrower is fully up to date with repayments of principal and interest and the value of the

mortgaged ship exceeds the loan debt. As a result, lenders can with greater confidence protect their own security by

accelera�ng and enforcing without necessarily wai�ng for a payment default.

As the English courts observed a long �me ago, “the values of ships are notoriously subject to market fluctua�ons” [1].  For this

reason, ship finance loan agreements usually require the ship owner/borrower to maintain a minimum ra�o between the loan

indebtedness and the ship’s market value from �me to �me.  For secured lenders, such provisions are crucial to ensure that the

lender has adequate security for its lending exposure throughout the tenor of the loan.  These ‘loan to value ra�o’ (“LTV” or

“VTL”) or ‘security cover maintenance’ covenants typically provide that the value of the mortgaged ship (and, some�mes, other

assets such as pledged cash balances) does not fall below a certain percentage of the loan debt, typically between 110% and

150%.  The greater this percentage margin, the greater protec�on the lender will have against further market falls in the period

between its ini�al reliance on an LTV clause and the eventual sale of the ship/applica�on of her sales proceeds to repay the

loan.  That aside, a greater margin will facilitate a full recovery even if the ship is sold for a low ‘forced sale’ price following

enforcement.  Where the LTV ra�o falls below the minimum, the loan agreement will en�tle the lender to give no�ce to the

borrower to restore the shor�all, whether by a cash prepayment or by provision of addi�onal security, within a cure period of,

typically, 30 days.  Usually, the lender must support its no�ce by one or more ‘desk’ valua�ons of one or more approved ship sale

and purchase brokers, cer�fying the market value relied on.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1



Lenders are some�mes reluctant to damage their customer rela�onships by enforcing LTV provisions.  By the same token, it is

not uncommon for market par�cipants to consider that, as long as a borrower makes �mely repayments of principal and

interest, a lender cannot and/or would not rely on an LTV breach to accelerate and enforce. The English court’s recent judgment

in The Alkyon confirms that that this is a misconcep�on and that LTV clauses are valid, such that if their breach is an Event of

Default, that Event of Default can form the basis of an enforcement.  The judgment also highlights the importance for lenders to

invoke such clauses methodically and with care.

T H E  W R I T T E N  T E R M S  O F  T H E  LO A N

A G R E E M E N T  A R E  PA R A M O U N T  I N

D E T E R M I N I N G  W H E T H E R  A  L E N D E R

M AY  A C C E L E R AT E  I T S  LO A N  A N D

E N F O R C E  I T S  S E C U R I T Y

THE  JUDGMENT

The background to the recent judgment was the bank’s reliance on a clause of the loan agreement that required the borrower to

maintain a LTV ra�o at all �mes of 125%.  In early 2018, the bank issued a no�ce requiring the borrower to restore the LTV ra�o

within 30 days, which the borrower failed to do, leading to the bank accelera�ng its loan and arres�ng the m.v. “Alkyon” in the

port of Tyne, in the north of England, in June 2018.

The borrower contended that the LTV clause should be read, whether as a ma�er of construc�on of the loan agreement or by a

term being implied into it, to provide that the broker’s valua�on relied on by the bank was to have been made using a

conven�onal procedure or methodology in good faith and not arbitrarily, capriciously or for an improper purpose.  As to this, the

court held that the broker’s valua�on which was relied on, that had been given by Barry Rogliano Salles (“BRS”), was within the

range of acceptable values that a reputable broker could have determined the ship to be worth and so fulfilled such a term.  It

was not therefore necessary for the court to go on to consider whether or not such a term applied.  Interes�ngly, the borrower

had earlier contended that a desk valua�on was insufficient and that the bank ought to have engaged a broker to conduct much

fuller research having regard to data that included historic press informa�on as to the ship.  Clearly for banks to obtain more

than one desk valua�ons to invoke such a provision would be onerous, if not unrealis�c, and in this respect this finding will be

welcome.

In addi�on, the borrower contended that the bank must act in good faith and not arbitrarily, capriciously or for an improper

purpose both when it appointed BRS as valuer and when it relied on BRS’s valua�on to invoke the LTV clause.  The court held

that BRS was an independent broker and that the bank had acted in good faith. Therefore the court did not need to consider the

specific terms contended for.
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" T H E  L E N D E R  S H O U L D

E N S U R E  T H AT  T H E

VA L U AT I O N  I T S E L F  I S

C O M P L I A N T,  I N

PA R T I C U L A R  T H AT  I T

H A S  B E E N  C A R R I E D

O U T  O N  A  ‘ W I L L I N G

B U Y E R ,  W I L L I N G

S E L L E R ’  B A S I S "

Finally, the borrower argued that the market was rising at the �me of the arrest and that the lender was adequately secured.

The court made clear, relying on the express terms of the LTV clause, that the fact that the market may have been rising during

the LTV cure period did not oblige the bank to withdraw its no�ce and that the bank, in accelera�ng and enforcing based on a

LTV Event of Default, had acted within the commercial terms agreed in the finance documents.

The court had no hesita�on in holding, therefore, the LTV provision itself and the manner of its exercise by the bank, to be valid

and binding on the borrower.

WHAT LESSONS SHOULD LENDERS LEARN FROM TH IS  DEC IS ION?

First, borrower covenants in ship finance loan agreements are an important part of the lender’s package of rights and may be

relied on, even where the borrower is repaying the loan and interest in a �mely manner. The court will not re-write the finance

documents. If the LTV ra�o dips below the agreed threshold but debt service is up-to-date, most commercial lenders will prefer

to give the owner �me to refinance the loan or to sell the ship through brokers.  These factors may explain the market

mispercep�on that LTV clauses cannot be enforced.  However, this case puts the ability of lenders to rely on LTV clauses beyond

doubt (at least as far as English law is concerned).  Indeed, the issuance of no�ces to ensure LTV covenant compliance and

reliance on non-compliance as Events of Default should be vital tools for any lender to maintain security at a level that not only

covers the loan but does so by a margin great enough always to make a full recovery.

Secondly, the lender needs to take care to appoint an ‘approved’ broker, which the

loan agreement will usually either define or confer a right of appointment on the

lender to select any reputable, interna�onal broker.  It should be noted that, since

the economic downturn of 2008, most ship brokers have incorporated valua�on arm

affiliated en��es to ring-fence their liability in negligence, to which the loan

agreement ought properly to refer.

Thirdly, the lender should ensure that the valua�on itself is compliant, in par�cular

that it has been carried out on a ‘willing buyer, willing seller’ basis.  That term may

mean different things to different brokers.  In the legal context, the courts have

referred with approval in a number of judgments to the defini�on of the term by the

Interna�onal Valua�on Standards Council[2].  In one case, the court defined ‘willing

seller’ to be one not ac�ng under compulsion[3].  In a very depressed market, in which a borrower may not unfairly contend that

no ship owner in his right mind would voluntarily sell his ship, this may be a sensi�ve issue.  That aside, the valua�on should

track the terms of the LTV clause.  Valua�on ranges, for example, are best avoided, and if the broker insists on valuing a vessel

within a range of, say, US$10-11m, the lender should use the higher end of the range to determine LTV, rather than to refer to a

mid-point, unless the clause expressly so permits.

Part of the process of verifying the correctness of the valua�on is likely to be to review the small print in the desk valua�on

itself.  It is not uncommon for brokers to include, for example, disclaimer language in their desk valua�ons, such that the

valua�on may not be relied on in evidence before a court.  This would obviously conflict with a bank’s need to do so in the event

the validity of its no�ce is challenged.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3



That aside, loan agreements will o�en require any valua�on relied on to have been obtained within a fixed number of days

before the no�ce is issued, to ensure that only ‘fresh’ valua�ons are relied on, and/or will provide for LTV ra�os to be stress-

tested only at specific intervals.  Further, the lender must ensure accurately to calculate the LTV shor�all the lender seeks to be

restored.  In cases where other assets, such as cash balances in accounts with the lender, other security and/or actual or

projected swap gains or losses, need to be taken into account, this calcula�on may be delicate and not an easy one to perform.

Last, but by no means least, a lender would be well-advised to have in mind that ship brokers depend, for their business, on the

trust and support of the ship owning community.  The provision of desk valua�ons and other services to ship finance lenders

forms only a very small part of their workload.  It is not unknown for brokers to face pressure from defaul�ng owners not to

assist lenders seeking to crystallise an event of default against them.  Obviously lenders should be aware of this risk and should,

as far as they can, ensure that the broker whom they appoint can and will substan�ate a valua�on intended to be relied on to

support an LTV no�ce, especially where the lender expects resistance from the owner.

 

Footnotes:

[1] Per Kerr J in The Odenfeld [1978] 2 Lloyd’s Rep. 357 at 360, col. 2

[2] Pla�orm Funding v Anderson & Associates [2012] EWHC 1853 (QB); Premier Telecom Communica�ons Group Ltd v Webb

[2014] EWCA Civ 994; and Alliance Bank JSC v Baglan Abdullayevich Zhunus [2015] EWHC 714 (Comm)

[3] IRC v Clay [1914] 3 KB 466
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