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UAE Federal Law No. 8 of 2018 on Financial Leasing (the “Law”) came into effect on 1 January 2019, with the aim of regulating

the provision of leasing activities in the UAE.

Leasing of assets is fundamental to businesses in the small to medium enterprise (“SME”) space, by allowing SMEs to have the
benefit and use of those assets without the need to incur significant upfront capital expenditure (either through working
capital or through bank financing) to purchase those assets themselves. In particular, it is a mechanism which supports
companies working on industrial and commercial projects, by allowing them to rent industrial and other production

equipment, with the right or option to take ownership of such equipment at the end of the leasing period.

Leasing is also an increasingly popular financing arrangement in the transport and logistics sectors. It has long been used in
relation to the leasing of aircraft and aircraft engines; however, we are now increasingly seeing leasing used as a means of
financing ships and other maritime assets such as container boxes, with Chinese leasing and JOLCO (Japanese operating lease

with call option) transactions being the two principal examples of this.

This note summarises the key provisions of the Law and the potential implications on:

¢ equipment and vehicle leasing in the SME sector;
¢ the aviation and shipping sectors; and

¢ the real estate

Key aspects implemented by the Law

Some of the key aspects of the Law include the following:

¢ UAE Central Bank license: All entities providing “Finance Lease” activity in the UAE (“Lessor(s)”) must be licensed to do so by
the UAE Central Bank (with the result that any Finance Lease Contract (defined below) entered into with an unlicensed Lessor
would be deemed to be null and void). The Law does not specify what would be considered as Finance Lease activity “in the
State” although the licensing of branches of foreign finance lease companies (which can be read to mean branches of non-
UAE entities that offer finance leases to customers) is expressly referred to in Article 2(4) of the Law, so it must be the case
that such branches are intended to be captured by the Some further thoughts and considerations relating to this are set out

in the “Questions remain” section below.
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e Contracts: The Law addresses the arrangements contained in:

e “Supply Contracts”, being contracts pursuant to which the Lessor purchases Leased Property from a supplier (which
would include, for example, the manufacturer of the Leased Property) for the purpose of leasing that Leased Property to
a lessee (a “Lessee”) under a Finance Lease Contract; and

¢ “Finance Lease Contracts”, being contracts pursuant to which a Lessor leases Leased Property to a Lessee for a specified
period in exchange for the payment of rent and granting the Lessee the right to purchase the Leased Given the
interpretation of what qualifies as a “Finance Lease Contract” appears to turn on the existence of a purchase right or
purchase option, this definition would appear to cover hire-purchase agreements and equivalent Islamic leasing
structures such as ljara-wa-Igtina (i.e. lease and purchase).

For the purposes of the Law, “Leased Property” includes any movable property and real estate (including off-plan real estate

units) over which usufruct (i.e. a right to use and enjoy) applies.

* Registration of Finance Lease Contracts: All Finance Lease Contracts are required to be registered with a register which is to
be created under the Law (the “Register”). The obligation to register lies with the Lessor rather than the Lessee (Article 5(5)).
Details of the Register will be provided in a subsequent cabinet resolution. Further, existing Lessor are required to obtain a
UAE Central Bank license, and can register or annotate any leases that would qualify as Finance Lease Contracts under the
Law with the Register, within one year of the Law coming into force (Article 38). Registration of a Finance Lease Contract with
the Register is considered as evidence against third parties (Article 5(4)).
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¢ Prescriptive provisions of Finance Lease Contracts: The Law is, in many respects, quite prescriptive as to the clauses that
should be included in a Finance Lease Contract, some of which may be considered to have adverse implications on the

willingness of Lessors to offer such contracts to customers in the Examples include:

e Provisions detailing the rights and obligations of the Lessee and Lessor under a Finance Lease Contract (Articles 6-9
inclusive); although it is worth mentioning that the lists in these Articles are not exhaustive and each of these Articles
states “unless otherwise agreed in the contract”, so allowing for room for negotiation and manoeuvre by the parties to

the Finance Lease Contract.

e The ability of the Lessee (Article 11) or the Lessor (Article 14) to assign or transfer its rights and/or obligations in a
Finance Lease Contract to another person, subject to certain conditions. This is typically not a right that many lessors
would offer a lessee although, as Article 11 only allows the Lessee to do so with the prior written consent of the Lessor,

the Lessor can control the exercise of this right in any event, even if it is offered in the Finance Lease Contract.

¢ In one of the more interesting aspects of the new regime, the Law provides that both the Lessor and the Lessee must
offer one another a grace period of 60 working days (from the date of receipt of notification from the non-defaulting
party) to remedy a default under a Finance Lease Contract before the other is entitled to terminate that contract (Articles
26 and 27). The provisions of these Articles cannot be contracted out of or otherwise modified or amended, although the
parties are free to add other grounds for termination in the contract should they so wish. In practice, lessees’ rights to
terminate leases for lessor default tend to be somewhat restricted. In addition, a 60-working day grace period, in
particular for lessee default, seems to be, in our experience, far too long and “off-market” from a commercial perspective,

so would require some commercial consideration and sign-off by Lessors going

e The Law also refers to certain “Special Accounting Standards” which will be determined by a further ministerial These
standards will seek to determine the amount owed to the Lessor or Lessee (as applicable) in the event of termination of
the Finance Lease Contract or the amount due to the Lessee in the event of a liquidation of bankruptcy of the Lessor.

¢ Quiet enjoyment and protections for Lessor and Lessee on enforcement against Leased Property: Helpfully, from both a
Lessor and a Lessee perspective, the Law clearly states how the Leased Property is to be dealt with on a Lessee or Lessor

default or insolvency:

e From a Lessee perspective, the Law appears to grant the Lessee a quiet enjoyment right, by making clear that the Leased
Property cannot be seized by third parties in execution of a debt owed by the Lessor (Article 20). In the event of the
liquidation or bankruptcy of the Lessor, the Lessee can choose either to continue with the Finance Lease Contract or to
deliver the Leased Property to the liquidator or trustee-in-bankruptcy and collect any amounts due to it as an unsecured
creditor of the Lessor (Article 23).

e From a Lessor perspective, the Law makes clear that the Leased Property is not to be considered as part of the estate of
the Lessee in the event of the liquidation, bankruptcy or death of the In such a case, the liquidator, trustee-in-bankruptcy
or heirs of the Lessee must either declare their intent to continue with the Finance Lease Contract or return the Leased
Property to the Lessor within 90 business days of the date of issuance of the bankruptcy decision or death of the Lessee
(Article 24).
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¢ Other provisions of the Law: The Law also contains provisions dealing with, amongst other things:
e The clauses that a Finance Lease Contract should contain (Article 4).

o The relationship between the Lessor, Lessee and any supplier/manufacturer of the Leased Property (Articles 10, 16 and
19) and the delivery of the Leased Property (Articles 15 and 16).

e The Lessee’s ability to exercise its option to purchase the Leased Property and the required consideration for the same
(Article 21).

¢ The sanctions for non-compliance with the Law (Articles 32-36), which include imprisonment and fines of various

amounts, depending on the type and severity of the breach in

Looking now to the application of the Law to particular asset classes:
“Special Movables” (i.e. vehicles, aircraft and maritime assets)

The Law includes the concept of “Special Movable”, defined as “the movable required, as per the legislation in force, to be
registered in the registers designated for this purpose by the competent government entities, such as vehicles, aircrafts [sic] and

maritime means”.
The Law doesn’t carve-out Special Movables from the scope of its application but simply provides:

e that any Finance Lease Contract relating to a Special Movable must be mentioned in any relevant register for that asset type
in each Emirate (Article 5(3)). The requirement to register Finance Lease Contracts over such Special Movables with the
Register under the Law therefore does not negate the need for such leases to also be registered with the other designated
registers applicable to such assets (Article 5(2) and (3)); and

 for a specific timeframe (15 working days) for the lessor to “assign” (i.e. transfer ownership of) the leased property and
reflect that in the records of any relevant competent government authority, if the lessee exercises its option to purchase the
leased property either during the lease period or on its expiry (Article 22(2)). On the contrary, for Leased Property other than
real estate or Special Movables, title to such Leased Property is deemed to be transferred to the Lessee, and the Lessee is be
deemed to be the owner of such property, simply on and by virtue of its notification of the exercise of its purchase option to
the Lessor (Article 22(3)).

Equipment and vehicle leasing in the SME sector

All industrial movable equipment and vehicles (such as industrial vehicles, cranes etc.), whether considered “roadworthy” or not,
would be considered to be Leased Property if the subject of a Finance Lease Contract and, therefore, the provisions of the Law
would apply to such equipment; however, Article 5(3) of the Law implies a distinction between “roadworthy” assets (which
require registration with their own designated register at the RTA (the Road and Transport Authority in the UAE) and other
vehicles which do not require such registration. Finance Lease Contracts over the former will, going forward, also need to be

registered with the RTA as well as with the Register.

Aviation
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Given the nature and structure of leasing transactions over aircraft and aircraft assets (such as engines), the application of the

Law to such assets is not entirely straightforward.

In theory, the Law will apply to finance leases with UAE airlines (Emirates, Etihad, FlyDubai etc.), even where the lessor entity is a
special purpose company established in another jurisdiction (such as the BVI, Cayman Islands etc.). In that context, it would

appear as though the lessor SPC would need to be licensed under the Law.

The Law will not typically apply to finance leasing structures that are more prevalent in the financing of corporate jets, whereby
the lessee entity is an SPC incorporated in another jurisdiction (e.g. BVI, Cayman Islands etc.), even where the aircraft is
registered in the UAE, and the structure is guaranteed by a UAE domiciled ultimate beneficial owner (“UBO”) as, in that case, the
finance lease itself is not normally with a UAE counterparty and, arguably, the relevant leasing activity itself is not being

exercised in the UAE.

Note, however, that most commercial aircraft leasing transactions are structured as operating leases not finance leases (which,
on their face, would not be caught by the Law). Saying that, a number of “hybrid” structures (including in many cases in the
context of a Chinese leasing arrangement or JOLCO) are seen in the market whereby the lessee/airline may be granted a
purchase option. In that case, irrespective of how the lease itself is described, it would seem to us that, on a strict interpretation

of the definition of “Finance Lease Contract”, such a structure would be covered by the Law.

Shipping

Many of the considerations noted above in relation to leasing in the aviation sector are equally applicable to the chartering of
ships and leasing of other maritime assets (such as container boxes) where the lessee or charterer is a UAE shipping company.
The Law is silent as to whether “the State” includes free zones in the UAE but, assuming it does, this would, theoretically, extend
to shipping companies registered in those free zones. Having said that, most shipping transactions are structured through
entities registered or established in offshore jurisdictions and are flagged and mortgaged in jurisdictions where there are open
registries such as Bahamas, Liberia, Marshall Islands and Panama. So, in practice, the maritime industry’s exposure to the Law

should be limited to only those transactions involving UAE entities and UAE-flagged ships.

Real estate

The definition of “Leased Property” contains a reference to “Real Estate” (a term which is not, itself, defined) and, more
specifically, to “off-plan real estate units which may be subject to legal acts in accordance with the provisions of the legislation in

force").

The general applicability of the Law to leases over real estate assets in the UAE which give the lessee/tenant a right to purchase
the property means that so-called “rent-to- own” arrangements would be captured by the Law. Care therefore needs to be taken
to ensure that any leases providing for such arrangements do not fall foul of the provisions of the Law and are dealt with and

registered as required by the Law.

Questions remain
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Questions remain on a number of aspects of the Law, both in terms of the drafting or interpretation of the text of the Law as well

as its application in practice going forward. For example:

e What would be considered to be finance lease activity “in the State” (i.e. the UAE) under Article 2(1) of the Law? Presumably,
this is intended to capture leases entered into with UAE counterparties (lessees); however, would the location of the lessor,
or the location of the Leased Property, be considered relevant to this? Given the nature of movable assets generally, and
Special Movables in particular, determining the applicability of the Law based on their location would seem to be
counterintuitive. What about leases granted to foreign entities but either owned by, guaranteed or otherwise supported by a
UAE established or resident UBO? Whether the scope of the Law captures these arrangements remains unclear, as things
currently That said, the Law does not appear to be intended to regulate entities located in the UAE that lease assets outside
of that jurisdiction, as such activity would not, in our view, involve lease activity “in the State”. It would be useful if the
implementing regulations could help to clarify this uncertainty.

e Does “the State”, as referred to in Article 2(1) of the Law, include free zones in the UAE and, therefore, companies

incorporated or established in those free zones when acting as lessees in finance leasing transactions?

e Article 22(3) of the Law (i.e. the provision providing for deemed transfer of title to certain Leased Property to the Lessee
simply on notification by the Lessee to the Lessor of the exercise of its purchase option) makes no reference to the fact that,
in practice, the owner of an asset must, itself, transfer the ownership of that asset to the transferee/purchaser. It also ignores
the fact that, in practice, the parties to a transaction typically require written evidence of the chain of title to an asset and
that, as a result, it is customary for a bill of sale (or equivalent document) to be signed by the transferor in favour of the
transferee to evidence the transfer of It would appear that, if the parties are to reconcile this inconsistency of approach, this
will need to be written into the lease agreement itself.

¢ Article 28 of the Law states that the nullification or termination of a Supply Contract shall have no effect on a Finance Lease
This cannot be right as, if a Supply Contract is terminated and no asset has been supplied under that contract, there is no
asset to put on lease under a Finance Lease Contract. Ideally, this particular aspect of the Law should be clarified in any
subsequent resolutions and regulations.

* How will lessors view the 60 working day grace period, given this is unlikely to be commercially agreeable in the context of a
lessee default?

Comment
The Law has the potential to provide a systematic change to the regulatory landscape surrounding finance leasing in UAE.
In the SME sector, it is hoped that the Law makes it easier for SMEs to obtain finance to fund their business and operations.

For bigger ticket assets in the aviation and maritime sectors, the application of the Law depends as much on the underlying

structure as it does on the identity and jurisdiction of the lessee entity.

Some aspects of the Law (such as the 60 working day grace period) may be hard for lessors to swallow and may, in fact, have the

unintended consequence of adversely affecting lessor appetite to provide such financing in the UAE.
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Further details about the Law are expected to be provided in subsequent cabinet resolutions. In particular, further guidance in
relation to the establishment of the Register, the process for registration of Leased Property with the Register, what information
will be publicly available on the Register and any applicable time limits, notarisation requirements and registration fees, is

awaited.

We will continue to monitor developments in this area and issue a further update on the Law and any implementing regulations

in due course.

KEY CONTACTS

MICHAEL SAVVA

PARTNER <« DUBAI

OLIVER TEBBIT

PARTNER « LONDON

T: +971 4 278 2304 T: +44 20 7863 8942

msavva@wfiw.com otebbit@wfw.com

Disclaimer

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, “‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2


https://www.wfw.com/people/michael-savva/
tel:+971 4 278 2304
mailto:msavva@wfw.com
https://www.wfw.com/people/oliver-tebbit/
tel:+44 20 7863 8942
mailto:otebbit@wfw.com

