
P R A C T I C A L  C O M P L E T I O N
30 MAY 2019 ARTICLE

New guidance has been provided by the Court of Appeal about when a construc�on project completes. The guidance will be

of par�cular relevance to those carrying out construc�on works in the hotel, student accommoda�on and care home sectors

and where it is important that room sizes meet specified dimensions.

Prac�cal comple�on is arguably the most important milestone in a building contract, and in the context of a commercial

development project, the achievement (or non- achievement) of prac�cal comple�on can o�en trigger some significant rights

and obliga�ons of the par�es to related project documents.

In this update, we consider a rela�vely recent Court of Appeal case, Mears Ltd v Costplan Services (South East) Limited & Ors

[2019] EWCA Civ 502, concerning the interpreta�on of prac�cal comple�on under a building contract.

FACTS

The appellant, Mears Limited (“Mears”) and the second respondent, Plymouth (No�e Street) Limited (“PNSL”) entered into an

agreement for lease (“AFL”) under which Mears would take a long lease from PNSL of two blocks of student accommoda�on.

Amongst other things, the AFL provided that:

1. PNSL, as the landlord shall not make any varia�ons to the works which will materially affect the size (and a reduc�on of more
than 3% of the size of anydis�nct area shall be deemed material), layout or appearance of the property; and

2. if prac�cal comple�on (pursuant to the building contract) did not occur by the long stop date of 11 September 2018, then
Mears would be en�tled to terminate the AFL, and effec�vely, walk away from the long lease.

Mear’s case was that, pursuant to the AFL, the construc�on of any room outside the 3% tolerance would be a material breach,

and as 56 rooms were found to be outside the 3% tolerance, this en�tled Mears to discharge their obliga�ons under the AFL,

and in turn, also prevented the proper cer�fica�on of prac�cal comple�on under the building contract.

COURT  OF APPEAL’S  DEC IS ION
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The Court disagreed with Mear’s conten�on and stated that as a ma�er of construc�on, the deemed materiality only relates to

the reduc�on in room size; in other words, the size reduc�on is deemed material and would be a breach if it is more than the 3%

tolerance in any par�cular room, but there is nothing in the AFL to suggest that the consequent breach itself would be a material

breach. In this regard, the Court pointed out that:

“… if the par�es were to be taken to have agreed that any failure to meet the 3% tolerance no ma�er how trivial, amounted to a

material breach of contract, it would lead to a very uncommercial result”; if, for example, there is a failure to meet the 3%

tolerance in rela�on to the bin store, which on Mears’ interpreta�on would allow Mears to walk away, this would be wrong both

as a ma�er of the language, and as a ma�er of commercial reality.

The Court of Appeal further stated that the irremediable nature of a breach (being the fact that the departure from the 3%

tolerance was economically irremediable) is irrelevant to the issue of prac�cal comple�on.

In conclusion, the Court of Appeal provide the following summary on the law of prac�cal comple�on under a building contract:

Prac�cal comple�on is easier to recognise than define and there are no hard and fast rules on this subject;

The existence of latent defects cannot prevent prac�cal comple�on;

In rela�on to patent defects, there is no difference between an outstanding item of work and an item of defec�ve work
which requires remedia�on – both can and are usually iden�fied in snagging lists without dis�nc�on;

Prac�cal comple�on generally means a state of affairs in which the works have been completed free from patent defects,
other than ones to be ignored as trifling;

Whether or not an item is trifling is a ma�er of fact and degree, to be measured against “the purpose of allowing the
employer to take possession of the works and to use them as intended”. The fact that the works are in a state that allows the
building owner to take possession, regardless of the nature and extent of the items of work which remain to be
completed/remedied, does not equate to prac�cal comple�on; and

The fact that the defect was irremediable does not necessarily mean that the works were not prac�cally complete. If there is
a patent defect which is properly regarded as trifling, then it cannot prevent the cer�fica�on of prac�cal comple�on,
whether or not the defect is capable of economic remedy.

Other than the principles above, the Court also stated that, without any express contractual defini�on or control, prac�cal

comple�on is, at least in the first instance, a ques�on for the cer�fier. However, par�es to a construc�on contract can agree

par�cular parameters to guide and control a cer�fier’s exercise of such discre�on.

LESSONS LEARNT

There are important lessons to be learnt from this case:

1. The condi�ons for achieving prac�cal comple�on must be clearly specified in the building contract and any related
contract(s);

2. Where achieving comple�on of certain parts of a building is more important than other parts, specify the standard to be
achieved when defining the condi�ons for prac�cal comple�on;
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3. Set out clearly and unequivocally where a failure to meet a condi�on would preclude prac�cal comple�on and/or cons�tute a
ground for termina�on under the relevant contract(s);

4. Specify any factors considered material, and more importantly, what would cons�tute a material breach;

5. Agree upfront and s�pulate in the relevant contract(s) the consequences of failing to achieve prac�cal comple�on, especially
where a failure to meet the requirements is economically irremediable;

6. Where works during the defects liability period would adversely impact on the development once opera�onal, such as in the
hotel, student accommoda�ons or care homes sectors, make clear that the contractor is required to carry out any repairs
with minimal disturbance to occupiers; and

7. As the courts may not be willing to delay prac�cal comple�on where room sizes do not sa�sfy minimum levels, include
tolerance LADs to compensate the This will avoid the difficul�es associated with proving losses where room sizes are out of
tolerance from specified dimensions.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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