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ENGLISH COURTS TO HEAR
LESSOR CLAIMS AGAINST
AIRCRAFT REINSURERS DESPITE
RUSSIAN JURISDICTION CLAUSE
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Last week saw a significant development in the ongoing litigation battles between the lessors and
insurers of aircraft trapped in Russia following the war in Ukraine and subsequent international
sanctions. Aircraft lessors are suing insurers and reinsurers under both the operator policies and
their own contingent liability policies for losses resulting from those stranded aircraft. This recent
decision relates to proceedings commenced by various lessors in the English High Court against
reinsurers under the operator policies, claiming an indemnity under the policies for the loss or

deprivation of the aircraft.

Many of the reinsurer defendants challenged the jurisdiction of the English courts on
"Aircraft lessors are the basis that there was an enforceable exclusive jurisdiction clause in the

suing insurers and reinsurance policies that provided for disputes to be dealt with by the Russian
reinsurers under both courts. The lessors accepted that it was arguable that the policies contained Russian
the operator policies jurisdiction agreements but that there were strong reasons why such clauses should
and their own not be enforced, including that to do so would give rise to a real risk that the lessors

contingent liability would not receive a fair hearing of their claims in Russia. The English High Court

policies for losses

ruled in favour of the lessors and declined the insurers’ application to stay the
resulting from those Enclish g

nglish proceedings.

stranded aircraft." gisnp &

The court found that a fair trial would be very unlikely for a number of reasons, not
least due to the Russian state’s interest in the outcome of any trials and the potential
for judicial self-censorship. Several of the issues that would need to be considered at trial, including as to whether the aircraft
have been lost and under which policy any such loss may be covered, would involve a Russian judge deciding matters such as
whether Russia is at war, whether President Putin exercises power without constitutional or legal restraint and whether the
Russian judicial system is deployed as an instrument for President Putin to govern Russia regardless of legal constraints. The
judge said that it could not seriously be suggested that the Russian government would not consider that there is a state interest

in such questions.
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Furthermore, one of the Russian reinsurers with an exposure in almost every Russian aircraft insurance and reinsurance is state-
owned, giving the Russian state a financial interest in avoiding that reinsurer being subject to liability for the lessors’ claims. The
judge also highlighted that this financial interest of the Russian state in the outcome of the litigation goes even further when,
under the principles of subrogation, the airlines or the Russian state itself may be exposed to the subrogated claims brought by

the reinsurers, should the lessors be successful in their claims.

In addition, Mr Justice Henshaw considered that lessors would also be unlikely to get a fair trial in respect of matters such as
whether or not the leasing of the aircraft had been validly terminated and whether the lessors were entitled to repossess their
aircraft. These questions would be fundamental to the issues being tried and as matters relating to the lease, should be
governed by the law of the lease (in most cases English law). It is likely, however, that the Russian courts would apply their own
mandatory rules to issues of interpretation of the leases and not the agreed governing law, with the result that they would not
recognise a termination ground based on Western sanctions as this would be contrary to Russia’s own public policy. Likewise,
they would consider a repossession to be in violation of the counter-measures implemented by Russia aimed at prohibiting

lessors from repossessing their aircraft.

Prior to the hearing, a number of reinsurers had already submitted to the English

"The English courts are jurisdiction and withdrew their challenge to jurisdiction. This will result in a number
champions of party of these claims proceeding in the English courts after all. The court was concerned
autonomy and that if it were to accept the remaining requests to stay proceedings, this would result
commercial certainty in the potential for inconsistent judgments in England and Russia in respect of

and will go to great similar matters. Coupled with the fact that the lessors are also making claims in the

lengths to uphold the English courts in respect of their contingent insurance policies, which require

terms of agreements . o . )
9 decisions on similar issues to those under the operator policies, the risk of

reached by commercial ) . ) o o
tigs. " inconsistent judgments was significant. Therefore, the court held that this risk of
parties.
multiplicity of claims leading to inconsistent judgments was another factor in

declining to grant the stay to the reinsurers.

CONCLUSION

This decision is significant, not only for its impact on the progress of these disputes and related litigation, but also for its
application generally. The English courts are champions of party autonomy and commercial certainty and will go to great lengths
to uphold the terms of agreements reached by commercial parties. Mr Justice Henshaw’s judgment gives a detailed illustration
of the circumstances in which an English court will intervene where there is an exclusive jurisdiction clause in favour of the

courts of another jurisdiction.

The decision also contains food for thought for the aviation leasing industry in relation to the problems that can arise where the
different agreements involved in a leasing arrangement are subject to different applicable law and jurisdiction clauses. The scale
of this litigation is unique, but the issues are not necessarily so, and consideration may need to be given as to whether such

issues can be avoided or the risk reduced in future.
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We were already expecting a lengthy trial of the lessors’ claims under their contingent liability insurance policies. This decision
now opens the door for further combination of the case management for the contingent policy claims with the operator policy
claims. The English courts and the associated legal services industry look like they will be very busy in the months and years to

come.

A link to the full judgment in Zephyrus Capital Aviation Partners 1D Limited and others v Fidelis Underwriting Limited and others
[2024] EWHC 734 (Comm) can be found here. If you would like to discuss the decision further, please get in touch with any of the

authors or your usual WFW contact.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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