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As the UK adapts  to  i t s  new pos i t ion outs ide the EU,  the government  i s  work ing to s t imula te  growth

and bols ter  i t s  g lobal  compet i t i veness  and at t rac t iveness  as  a f inancia l  hub.  This  update covers  two

avenues through which the UK government  i s  seek ing to do so.

The first is the passing into law of the Financial Services and Markets Act 2023

(“FSMA 2023”) last summer, with a view to crea�ng a smarter financial services

regulatory framework for the UK that is flexible, less costly and more responsive to

emerging trends. The second is the review of the regula�on of financial promo�ons,

in par�cular reforms to the exemp�ons for high net worth individuals and

sophis�cated investors. Following consulta�on, changes to these exemp�ons came

into effect on 31 January 2024 but some of these were subsequently reversed from

27 March 2024.

Our 2024 series of updates in rela�on to developments in the London lis�ng markets

can be found here.

F INANCIAL  SERV ICES  AND MARKETS  ACT  2023

On 29 June 2023, the FMSA 2023, which creates a new financial services regulatory framework for the UK and provides for

repeal and reform of certain financial services legisla�on that it had inherited through its EU membership, received royal assent.

It implements the proposals set out in the Future Regulatory Framework Review, established by the government in the wake of

Brexit, with the aim of designing a Smarter Regulatory Framework (“SRF”) for the future based on the exis�ng domes�c model

principally set out in the Financial Services and Markets Act 2000 (“FSMA model”). Under the FSMA model, the FSMA 2023

creates the statutory framework but bestows the responsibility of se�ng detailed rules on the relevant regulators; namely, the

Financial Conduct Authority (“FCA”) and the Pruden�al Regula�on Authority (“PRA”). Our update from 1 February 2023, which

outlined the key aspects of FSMA 2023 when it was at bill stage, can be found here.
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As part of the Edinburgh Reforms (the financial services reforms announced by the Chancellor in November 2022), the

government published a policy statement outlining its approach to delivering the SRF under FSMA 2023. On 11 July 2023, it

published a plan for delivery describing how it will deliver its approach in prac�ce. This states that each piece of retained EU law

related to financial services is now within a “transi�onal period,” which will last un�l it is specifically repealed. This will occur in a

phased and sequenced manner to ensure industry is able to plan ahead, and only when any replacement regime is finalised.

Retained EU law will be replaced with a mixture of legisla�on introduced by government and approved by parliament and

regulator rules in line with the balance of responsibili�es in the FSMA model. This means industry stakeholders should largely

expect firm-facing provisions to be defined through regulator rulebooks, reflec�ng the SRF’s objec�ve to deliver a more agile,

streamlined, accessible and coherent regime.

Certain regula�ons have already been made, bringing into force key provisions of the FSMA 2023 and commencing the repeal of

certain secondary legisla�on considered unnecessary by the government.

Commentar y

Delivering the SRF will entail significant structural reform of how the UK financial

services sector is currently regulated. However, it remains to be seen exactly how

far-reaching these changes will be and how long they will take, given the phased

approach. Much like the reconstruc�on of a building and its founda�ons, the FSMA

2023 represents a replacement of a building’s founda�ons; a stronger framework on

which the government and regulators alike can build. But the extent to which walls

will be demolished, new ones rebuilt and en�re rooms refurbished, is unknown.

CHANGES TO F INANCIAL  PROMOTION EXEMPT IONS

Following a consulta�on by HM Treasury in December 2021, a response document published in November 2023 and secondary

legisla�on published in December 2023, changes to the exemp�ons for high net worth individuals and sophis�cated investors

under the UK financial promo�on regime came into force on 31 January 2024. The purpose was to update them to reflect

economic, social and technological changes that have occurred since their original introduc�on (which had made thresholds

easier to sa�sfy) and avoid their misuse. Subsequently, regula�ons were published in early March 2024 reversing some of these

changes, without consulta�on, with effect from 27 March 2024. The reason given was that significant stakeholder concerns had

been raised about the poten�al unintended impacts of the January 2024 changes to the exemp�ons. Specifically, the technology,

angel inves�ng and theatre sectors raised concerns that these could affect the ability of start-up businesses to obtain

investment, and the ability to finance theatre produc�ons through small-sale investors.

UK f inancia l  promot ion regime

A financial promo�on is a communica�on that contains an invita�on or inducement to engage in a financial product or service.

In the UK, the communica�on of financial promo�ons is subject to regulatory safeguards which seek to ensure consumers are

suitably protected so that they can make informed and appropriate decisions.
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In general, an individual or business cannot communicate a financial promo�on

unless (i) the content of the promo�on is approved by a firm which is authorised by

the FCA or PRA; or (ii) the individual or business is authorised itself; or (iii) an

exemp�on to the regime applies. Breach of these is a criminal offence.

A number of exemp�ons exist which enable unauthorised persons to communicate

financial promo�ons in certain circumstances, including to defined groups or

individual investors. The original exemp�ons for cer�fied high net worth individuals,

sophis�cated investors and self-cer�fied sophis�cated investors were introduced to

help small and medium sized enterprises (“SMEs”) raise finance from sophis�cated

private investors, or “business angels”, without the cost of having to comply with the financial promo�on regime and seek the

approval of an authorised firm.

Government  rev iew of  exempt ions

The 2021 consulta�on on the high net worth individual and sophis�cated investor exemp�ons was prompted by the fact that

they had not been substan�vely updated since 2005 to reflect the economic, social and technological changes that have

occurred since they were originally introduced (and which have made thresholds easier to sa�sfy). There was also concern about

misuse of the exemp�ons, to market products to investors who are not high net worth or sophis�cated.

Although the review considered all three exemp�ons for cer�fied high net worth individuals, sophis�cated investors and self-

cer�fied sophis�cated investors, the actual changes made only relate to the exemp�ons for cer�fied high net worth individuals

and self-cer�fied sophis�cated investors. These two exemp�ons can only be used to market investments in unlisted companies

(and not listed shares or those traded on AIM or the AQSE Growth Market).

Key changes made in Januar y 2024

The key changes were:

•  increased thresholds for high net worth individuals – the financial thresholds to be eligible for the high net worth individual

exemp�on were raised in line with infla�on to £170,000 of income in the previous financial year (up from £100,000) or to have

held net assets of £430,000 throughout the previous financial year (up from £250,000); there was no change to the assets in

scope of the net asset calcula�on (which, for example, exclude an investor’s primary residence and pension benefits);

•  amended criteria for self-cer�fied sophis�cated investors – the criteria have been amended to:

•  remove the criterion that an investor has made more than one investment in an unlisted company in the previous two

years, as the rise in online inves�ng means that this was no longer considered a reliable way to demonstrate sophis�ca�on;

and
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•  increase the financial threshold in the “company director” criterion to £1.6m from £1m (so that directors of companies

with at least £1.6m annual turnover in the last two years would be eligible for the self-cer�fied sophis�cated investor

exemp�on) – the government considered that this was a sufficiently high bar to demonstrate business success and

sophis�ca�on and would exclude less experienced directors;

•  updated �tle of the high net worth individual exemp�on to remove the reference to “cer�fied” – to make it clear that third-

party cer�fica�on is not required for this exemp�on;

•  requirement for businesses to provide details in communica�ons – businesses are required to provide details about themselves

in any communica�ons made using the exemp�ons, e.g. company address, contact informa�on and the company’s registra�on

details (i.e. Companies House number or interna�onal equivalent). The purpose is to help prospec�ve investors undertake due

diligence on businesses that are marke�ng investments;

•  updated investor statements – changes were made to the statements that investors are required to complete and sign in order

to be classified as high net worth individuals or self-cer�fied sophis�cated investors to update their format, simplify the

language and require greater investor engagement. These aim to ensure investors correctly cer�fy themselves and it remains

their responsibility to do so. In par�cular:

•  the sec�ons of the statements were reordered so that the condi�ons to be considered a high net worth or sophis�cated

investor appear at the top of the statements. It is also made clearer that regulatory protec�ons will be lost by receiving

financial promo�ons under the exemp�ons;

•  the language was simplified by removing references to certain financial services legisla�on and including a more

consumer-friendly explana�on of which assets are not in scope of the net asset calcula�on; and

•  investors must select the specific criteria that they meet in order to be classified as high net worth or sophis�cated and

must set out how they meet the relevant criterion e.g. in the case of the high net worth individual exemp�on, an investor

must declare their income and/or the value of their net assets to the nearest £10,000/£100,000 respec�vely.

The changes made to the financial promo�on regime were also applied to the

equivalent exemp�ons under the regime restric�ng promo�on of collec�ve

investment schemes.

Proposals  not  taken for ward

The government had proposed placing a degree of responsibility on firms to ensure

individuals actually meet the criteria to be deemed high net worth or sophis�cated,

rather than just believing on reasonable grounds that the relevant investor

statements have been signed. Due to opposi�on to this proposal, this was dropped

from the changes introduced on 31 January 2024.

March 2024 changes
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From 27 March 2024, the criteria to be eligible for the high net worth and self-cer�fied sophis�cated investor exemp�ons are

amended to reinstate the thresholds and criteria that previously applied, whilst retaining the updated format of the investor

statements introduced in January 2024. Accordingly, in summary:

for the high net worth individual exemp�on, the income and net assets thresholds are reduced to £100,000 and £250,000
respec�vely; and

for the self-cer�fied sophis�cated investor exemp�on, the criterion of having made two or more investments in an unlisted
company in the previous two years is reinstated and the “company director” criterion is amended by reducing the company
turnover required back to £1m.

The changes have been made through upda�ng the investor statements that

poten�al investors are required to complete and sign in order to be classified as high

net worth or sophis�cated. The equivalent exemp�ons under the regime restric�ng

promo�on of collec�ve investment schemes have been updated in the same way.

HM Treasury has said it will carry out further work to review the scope of the

exemp�ons.

Trans i t ional  per iod for  inves tor  s ta tements

Any investor statement that has been completed and signed that complies with the

January 2024 changes will remain valid un�l and including 30 January 2025, as an alterna�ve to the form of statement

introduced in March 2024. From 31 January 2025, poten�al investors must have completed and signed a statement in the March

2024 form.

Other re la ted in i t ia t ives

The review of these exemp�ons forms part of a wider ini�a�ve by the government and the FCA to review the regula�on of

financial promo�ons. The government is introducing new measures to improve the quality of financial promo�ons made by

unauthorised firms and approved by authorised firms, through the introduc�on of a financial promo�ons gateway. This

regulatory gateway was legislated for in the FSMA 2023 and will require any authorised firm wishing to approve financial

promo�ons of an unauthorised firm to first obtain permission from the FCA, unless an exemp�on applies. The new regulatory

gateway came into force on 7 February 2024.

Commentar y

It is clear that the high net worth individual and sophis�cated investor exemp�ons con�nue to have an important role to play in

enabling angel investment in the economy and SME capital raising. However, the January 2024 changes and the subsequent

about turn by the government reflect the delicate balancing act required between upda�ng the exemp�ons and ensuring these

adequately protect consumers while preserving the ability of unlisted companies and businesses, whether at an early stage of

development or as part of pre-IPO fundraisings, to raise finance under the exemp�ons. In making the latest changes, the

government has bowed to the concerns expressed by relevant stakeholders while leaving it open to consider further changes.
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CONCLUS ION

Although limited in scope, as it turns out, the reforms to the financial promo�on

regime are welcome in so far as they simplify and clarify the form of investor

statements used. We will have to see if any further changes take place. In terms of

wider financial services reform, there is a long way to go but we will be following the

progress of these reforms over the coming months and will report on relevant

changes, their �ming and the prac�cal implica�ons for our clients and contacts.

Of par�cular interest is the responsibility placed on the FCA to enact the

government’s proposals for the reform of the rules rela�ng to prospectuses and

making public offers, which aim to make fundraisings and lis�ng on London’s various

markets simpler and a more a�rac�ve op�on for UK and overseas companies. We included an update on how these proposals

are progressing in an earlier ar�cle in this series.

London Trainee Laura Izquierdo also contributed to this ar�cle.
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