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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Legal Professional Privilege

The claimant had been deputy CEO of the Ras Al Khaimah Investment Authority

(“RAKIA”) in the UAE. He was imprisoned for fraud against RAKIA. He brought

proceedings against the law firm that had assisted with inves�ga�ng the fraud

alleging that they had used unlawful methods in their inves�ga�ons. The claimant

now appealed against his earlier unsuccessful challenge to claims of legal

professional privilege by the defendants. The Court of Appeal clarified the test for

when iniquity prevents legal professional privilege arising and ordered that the

defendants re-undertake the disclosure exercise as there had been a misapplica�on

of the iniquity excep�on. The defendants’ evidence was sufficient to indicate that

li�ga�on was in contempla�on at the relevant �me such that li�ga�on privilege

could be claimed if the other aspects were sa�sfied. The court further confirmed that the Three Rivers (No.5) principle had no

applica�on to li�ga�on privilege and held that there was nothing which allowed an inference that legal advice privilege had been

wrongly claimed in rela�on to aspects of the inves�ga�on.

Al Sadeq v Dechert LLP and others [2024] EWCA Civ 28, 24 January 2024

Real Estate

Messenex Property Investments Limited (“Messenex”) was tenant of a building that it wished to convert from business to

residen�al use. The landlord refused permission to carry out works to add three floors to the building and other works to the

ground floor of the premises. Messenex sought a declara�on that its obliga�ons as the tenant to seek consent from the landlord

for altera�ons to the demised premises did not preclude it from carrying out the works. Messenex asserted that the landlord

had unreasonably withheld consent to the works, so Messenex was discharged from the covenant requiring the tenant to seek

approval. The court found that some of the reasons advanced by the landlord for withholding its consent were reasonable and

others were not, but that overall, the decision to withhold consent was reasonable, as all of the reasons were self-standing.

Messenex Property Investments Limited v Lanark Square Limited [2024] EWHC 89 (Ch), 23 January 2024
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Arbitra�on – State Immunity

An ICSID award was made against the Republic of Zimbabwe (“Zimbabwe”). Zimbabwe failed to pay the award and then sought

to set aside the order to register the award in England on the basis of state immunity. The ICSID conven�on contemplated that

every contrac�ng state would recognise an ICSID award as binding and would give it the same status as a final judgment of its

own courts, although ques�ons of execu�on were le� to na�onal courts. Ar�cle 54(1) of the conven�on was a waiver of state

immunity by contrac�ng states in respect of recogni�on and enforcement but not in rela�on to processes of execu�on against

assets. This general waiver of immunity in ar�cle 54 did not mean that Zimbabwe had submi�ed to the jurisdic�on of the English

courts, nor was the submission to arbitra�on excep�on applicable. State immunity was only engaged a�er registra�on of the

award when the state was served with no�ce a�emp�ng execu�on of the award against its assets. Only then could Zimbabwe

assert immunity.

Border Timbers Ltd v Zimbabwe [2024] EWHC 58 (Comm), 19 January 2024

Construc�on – Building Safety

In the developing case law around Remedia�on Contribu�on Orders under sec�on 124 of the Building Safety Act 2022 (“BSA”),

this recent decision of the First-�er Tribunal (“FTT”) has provided useful guidance. The FTT concluded that it was just and

equitable to grant the order in rela�on to buildings that were formerly part of the Olympic village in east London. In reaching

that conclusion, the FTT dismissed an argument that any costs incurred before the BSA came into force could not be subject to

such an order. It also confirmed that the order was not limited to costs incurred just to remedy a ‘relevant defect’. It included any

measures that causes a building defect to cease being a relevant defect or reduces it to the point where it no longer presents a

risk to the people in the building.

Triathlon Homes LLP v Stra�ord Village Development Partnership and others [2024] UKFTT 26 (PC), 19 January 2024

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Ryland Ash

Charles Buss Nikki Chu

Dev Desai Sarah Ellington

Andrew Hutcheon Alexis Mar�nez

Theresa Mohammed Tim Murray

Mike Phillips Rebecca Williams
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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