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In  our  prev ious ar t ic le ,  we discussed some key features  of  the

Kingdom of  Saudi  Arabia’s  (“KSA”)  landmark new Civ i l

Transac t ions Law (“CTL”)  which enters  in to force in  December

2023. In  th is  fo l low-up ar t ic le  we look more c lose ly  a t

cons t ruc t ion contrac ts  under the CTL.

Prior to the issuance of the CTL, there was no wri�en construc�on law in KSA save

for public sector contracts which were and remain subject to the 2006 Government

Tenders and Procurement Law (“GTPL”). All construc�on contracts in the private

sector were subject to the contrac�ng par�es’ consent and law principles.

Ar�cles 461 to 478 of the CTL now contain detailed provisions dealing with

contractors and employers’ obliga�ons, subcontrac�ng and termina�on of construc�on contracts. Other key principles included

elsewhere in the CTL will also be relevant to construc�on contracts and claims.

KEY PR INCIPLES  RELEVANT TO CONSTRUCT ION CLA IMS

The CTL contains various principles which will be familiar to legal prac��oners in the region.

Good faith: the CTL includes not only an overarching duty to perform contracts in good faith (Ar�cle 95) but also a specific duty

to conduct nego�a�ons in good faith (Ar�cle 41). This duty may impact the nego�a�ons of varia�ons and claims for extension of

�me and addi�onal payment.

Abuse of right: the CTL provides that the legi�mate exercise of a right may be unlawful (Ar�cle 29). The exercise of a right will be

considered unlawful in any of the following circumstances if:

it is exercised solely with the inten�on to cause harm;

the interests or benefits are dispropor�onate to the harm that will be suffered by others; or

it is exercised to obtain an unlawful benefit.
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A contractor may be able to successfully argue that reliance on a �me bar no�ce

(e.g., FIDIC clause 20.1) by the employer to object to a claim would be contrary to

the duty of good faith and/or an abuse of right in circumstances where the claim had

been clearly communicated and acknowledged (e.g., in mee�ngs and other

correspondence).

Right to withhold or suspend performance: under the CTL a party has the right to

withhold or suspend performance of its obliga�ons if the other party fails to

discharge a mutual corresponding obliga�on that has since become due for

performance (Ar�cle 110). It is likely that a contractor would be en�tled to rely on

Ar�cle 110 to argue that it is en�tled to suspend work if it has not been paid by the

employer for work performed and cer�fied or claims that have been cer�fied or

accepted despite the contractor’s performance beyond the due date.

Power of court to adjust pre-agreed damages: a court has discre�on to adjust the

pre-agreed amount of compensa�on to ensure that damages are equal to the actual

loss suffered. Ar�cle 179 of the CTL provides that the court may:

at the request of the debtor, reduce the pre-agreed compensa�on if the debtor proves that the amount is “exaggerated” or
that the debtor has partly fulfilled its obliga�on; or

at the request of the creditor, increase the pre-agreed compensa�on to make it equal to the loss suffered if the creditor
proves that it suffered greater loss because of the debtor’s fraud or gross negligence.

Ar�cle 179 also confirms that those provisions are mandatory and may not be

excluded by par�es’ agreement.

Similar to the posi�on under UAE law, contractors may be able to rely on those

provisions to resist the applica�on of liquidated damages if they are able to

demonstrate that the employer did not suffer any loss or that the liquidated

damages are grossly dispropor�onate to the actual harm suffered.

SPEC IF IC  PROVIS IONS APPL ICABLE  TO
CONSTRUCT ION CONTRACTS

Time for  comple t ion of  the work

The CTL provides that if the par�es have not agreed on the �me for comple�on, the contractor is required to complete the

works in accordance with “accepted principles and within the reasonable period required by the nature of the work” (Ar�cle

465). In the (unlikely) event that �me for comple�on is not fixed in the contract, such �me will be a reasonable period

determined by reference to the nature of the works and to industry custom and prac�ce.
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In contrast to the GTPL, the CTL does not provide contractors in the private sector with a statutory en�tlement to extensions of

�me. As a result, a contractor must rely on its contractual en�tlement. However, as indicated above the court may rely on

general principles of good faith and abuse of right when considering �me related construc�on claims.

Pr ice

The CTL provides that if the price for the work is not specified in the contract, the

contractor will be en�tled to fair remunera�on (Ar�cle 472). Therefore, if an

employer instructs a varia�on for works which were not contemplated for and for

which there are no rates specified in the contract, then the contractor will be

en�tled to fair or reasonable rates plus the value of materials.

The CTL also includes provisions dealing with price adjustments in lump sum and

remeasurement contracts.

In the case of a re-measurement contract, the contractor must immediately no�fy

the employer of any significant increase in the an�cipated quan��es, failing which

the contractor loses its right to claim extra costs for any excess over the es�mated

quan�ty (Ar�cle 470.1). Where the increase in quan��es is substan�al, the employer is en�tled to terminate the contract but

must do so without delay and must pay the contractor the value of the work performed to be assessed in accordance with the

terms of the contract (Ar�cle 470.2).

In the case of a lump sum contract, the contractor is not en�tled to addi�onal payment for works which are a necessary part of

the execu�on of the agreed design (i.e., within scope or specifica�on) (Ar�cle 471.1). However, the CTL allows for varia�ons to

the works instructed by the employer and those requested by the contractor and agreed by the employer (Ar�cle 471.2).

Further, Ar�cle 471.3 provides that “if the contractual balance” between the employer’s and the contractor’s obliga�ons

“collapses due to general excep�onal circumstances that could not have been foreseen” at the �me of contrac�ng and “the basis

for the financial assessment” of the construc�on contract is “destroyed”, then the court has the power to extend �me for

comple�on, adjust the remunera�on of the contractor or terminate the contract. This provision is interes�ng. It is similar to

Ar�cle 249 of the UAE Civil Code on “excep�onal circumstances” which allows the court to adjust the effect of a contract if

“excep�onal circumstances of a public nature which would not have been foreseen occur” in order to “reduce the oppressive

obliga�on to a reasonable level”. However, while Ar�cle 249 of the UAE Civil Code applies to any type of contracts, it is

interes�ng to note that Ar�cle 471.3 of the CTL deals specifically with construc�on contracts. It remains to be seen how the KSA

courts will apply this provision in prac�ce.

TERMINAT ION OF THE  CONSTRUCT ION CONTRACT

Ar�cles 105 to 114 of the CTL deal with termina�on of contracts generally. Like the posi�on under UAE law, a contract may be

terminated by:

mutual consent according to its terms;
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exercise of an op�on to cancel the contract;

for breach of an obliga�on; or

an automa�c cancella�on for impossibility to perform.

Ar�cle 108 provides that a contract may be terminated for breach without the need

for a court order.

As regards construc�on contracts, Ar�cle 475 provides that the contract comes to an

end with the comple�on of the works. Ar�cle 476 allows termina�on of the contract

by either party if performance has become impossible due to external factors. The

party reques�ng termina�on must compensate the other party for any damage

arising out of the termina�on.

Where a contractor is no longer able to perform for a reason beyond his control, he

will be en�tled to recover the value of the completed works and any costs or expenses incurred. However, compensa�on will be

capped to the value derived by the employer from such works (Ar�cle 477).

CONCLUS ION

The introduc�on of the CTL is part of an extensive legisla�ve reform designed to enhance KSA’s legal landscape in line with the

Kingdom’s 2030 vision. The specific provisions dealing with construc�on contracts and other key principles of the CTL provide

greater certainty as to contractors and employers’ rights and obliga�ons and how these are to be interpreted. This is no doubt a

welcome development for all contractors opera�ng in the Kingdom.
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