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The Cour t  o f  Appeal  o f  S ingapore (“CA”)  he ld in  a recent  dec is ion that  a conf i rming bank was not

ent i t led to  re ly  on the sanc t ions prov is ions in  two le t ters  o f  credi t  to  deny payment  to  the

benef ic iar y of  the le t ters  o f  credi t  ( the “LCs”) .  In  reaching i t s  dec is ion in  Kuvera Resources  P te  L td v

JPMorgan Chase Bank,  N.A. [2023] SGCA 28,  the CA ( the h ighes t  cour t  in  the judic ia l  sys tem of

S ingapore)  over turned the judgment  of  the S ingapore High Cour t .  I t  adopted a s t r ic t  approach and

held that  an objec t ive approach to the in terpre ta t ion of  the re levant  sanc t ions c lauses  appl ied

under S ingapore law. However,  i t  le f t  open the i ssue re la t ing to the compat ib i l i ty  and incorporat ion

of  sanc t ions prov is ions in  the contex t  o f  i r revocable documentar y credi t  t ransac t ions.

BACKGROUND FACTS

Kuvera Resources Pte Ltd (“Kuvera”) had advanced funds to a seller to enable it to

purchase 35,0000 metric tons of coal and onsell it to its buyer. Under the

arrangement, the buyer was required to and duly procured a bank in Dubai (the

“issuing bank”) to issue two LCs in favour of Kuvera. The issuing bank asked

JPMorgan Chase Bank, N.A (“JP Morgan”) to act as the advising bank and as the

nominated bank for both LCs. JP Morgan duly advised both LCs and subsequently

added its confirma�on to both LCs. JP Morgan’s confirma�ons contained a sanc�ons

clause, providing that it would not be liable for any failure to pay against a complying

presenta�on of documents if the documents involve a vessel subject to the

sanc�ons laws and regula�ons of the USA (the “Sanc�ons Clause”). When Kuvera

made a presenta�on of documents, JP Morgan accepted that it was a complying

presenta�on. However, pursuant to its sanc�ons screening, it was revealed that the

vessel that shipped the coal, the “Omnia”, was an exact match for a vessel known as “Lady Mona”, which it had earlier

determined fell within the scope of US sanc�ons on Syria as it was likely to be beneficially owned by a Syrian en�ty. Accordingly,

JP Morgan informed both Kuvera and the presen�ng bank that it was unable to pay against Kuvera’s presenta�on of the

documents. The Singapore High Court held that this was a valid refusal. A summary of the High Court’s decision is set out in a

previous ar�cle.

THE  DEC IS ION OF THE  COURT  OF APPEAL
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Applying an objec�ve approach to the construc�on of the Sanc�ons Clause, the CA held that the clause did not give JP Morgan,

the confirming bank, a valid basis to decline payment. Although this conclusion meant that no decision was needed on whether

the Sanc�ons Clause had been validly incorporated and/or was compa�ble with the purpose of the documentary credit

transac�on, the court went on to make some helpful comments on this issue.

1. In terpre ta t ion of  the Sanct ions Clause

The CA held that the Sanc�ons Clause should be construed objec�vely. The star�ng point for contractual interpreta�on is to

examine the text of the contract itself, whilst having regard to the relevant context as long as it is clear, obvious and known to

both par�es.

The Sanc�ons Clause would only apply if the Omnia was “listed in or otherwise subject to any applicable restric�on”. It was

undisputed that the Omnia was not “listed in…any applicable restric�on”. In determining whether the Omnia was “otherwise

subject to any applicable restric�on”, the CA held that this must be determined on an objec�ve basis without any third-party

input (including Office of Foreign Assets Control (“OFAC”)).

The CA held that JP Morgan had not adduced sufficient evidence to discharge its

burden of proving that the Omnia (which had a non-Syrian registra�on) had been

beneficially owned by a Syrian en�ty:

the CA was cri�cal of JP Morgan’s reliance on its correspondence with OFAC to jus�fy
its decision to refuse payment. It held that JP Morgan’s approach was unsa�sfactory
and unfair as it was “en�rely a reflec�on of risk management considera�ons”.  An
objec�ve approach is based on an assessment of admissible evidence on a balance
of probabili�es, while OFAC is not so constrained as it is strictly not bound by the
rules of evidence. Allowing a nominated bank to decline payment based on the
opinion of OFAC (an en�ty not iden�fied in the Sanc�ons Clause) was specula�ve

and arbitrary, and failed to provide certainty to a beneficiary;

it was insufficient that JP Morgan was subjec�vely concerned that making payment could result in a breach of sanc�ons. If JP
Morgan chose to rely on its own internal list as opposed to the OFAC list, it must accept the risk that such reliance may not be
sufficient to discharge its burden of proof when applying an objec�ve test; and

JP Morgan relied on several “red flags” surrounding the ownership of Omnia which it detected through its internal due
diligence check. The CA held that these “red flags” were insufficient, not least because JP Morgan itself acknowledged that
they were inconclusive.

2. Compat ib i l i ty  o f  the Sanct ions Clause wi th  the commerc ia l  purpose of  the conf i rmat ions

The CA acknowledged that addi�onal condi�ons (such as the Sanc�ons Clause in this case) s�pulated in a confirma�on could be

binding and need not be separately offered and accepted, provided they did not contradict the commercial purpose of a le�er of

credit. The CA provided invaluable guidance on the extent of a confirming bank’s discre�on to impose addi�onal terms in a

confirma�on (o�en unilaterally) beyond those s�pulated in a le�er of credit:
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a balance must be struck between preserving the autonomy of individual contracts within a documentary credit transac�on
and upholding the commercial viability of the transac�on;

if JP Morgan’s approach was adopted, then the Sanc�ons Clause would most likely be incompa�ble with commercial purpose
of the confirma�ons, as such an interpreta�on would introduce significant uncertainty for the beneficiary, Kuvera, which was
not involved in nomina�ng the vessel; and

the CA emphasised that the commercial purpose of a confirmed le�er of credit was to provide security to the beneficiary
that it will receive payment so long as it is able to present the requisite complying documents.

COMMENTS

In view of the current and evolving geopoli�cal situa�on, sanc�ons clauses are

increasingly common in commercial transac�on documents. Businesses are also

con�nually having to assess the ambit of sanc�ons clauses and the extent to which

they affect contractual obliga�ons.

This decision provides clarity that under Singapore law, a sanc�ons clause will be

construed strictly, adop�ng an objec�ve test. The CA le� open the issue of

incorpora�on of sanc�ons clauses in the context of documentary credit transac�ons.

This will largely turn on the wording and effect of the specific clause, there is no

“one size fits all” approach.

This decision highlights the importance that clear and specific wording would need to be used when dra�ing and/or

incorpora�ng sanc�ons clauses. It also highlights the poten�al pi�alls for a party seeking to rely on inconclusive or evidence

from a third-party organisa�on (par�cularly one not iden�fied in the contract).

There is expected to be an increase in the number of disputes on the impact of sanc�ons on payment obliga�ons in the

documentary credit transac�ons context. For example, following on from a judgment in March 2023 that UniCredit was not

prevented by sanc�ons from making payment under le�ers of credit that had already been confirmed, the English High Court

held in a further judgment that it was not reasonable for UniCredit to believe that it was prohibited from making payment under

the le�ers of credit. It therefore could not rely on the defense under sec�on 44 of the Sanc�ons and An� Money-Laundering Act

2018 and as a result was liable for the costs of the proceedings and interest (see the English cases of Celes�al Avia�on Services

Limited v Unicredit Bank AG, London Branch [2023] EWHC 1071 (Comm) and Celes�al Avia�on Services Limited and Cons�tu�on

Aircra� Leasing (Ireland) 3 Limited and another v Unicredit Bank AG (London Branch) [2023] EWHC 663 (Comm)).

Relevant stakeholders, especially those who operate in mul�ple jurisdic�ons, may be subject to mul�ple sanc�ons regimes and

should therefore ensure that adequate and thorough due diligence is carried out, and appropriate legal advice is sought.

Singapore Paralegal Adi� Mozika also contributed to this ar�cle.
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