WATSON FARLEY & WILLIAMS

TESTING THE LIMITS OF
THE DIFC COURTS’
JURISDICTION

9 OCTOBER 2023 e ARTICLE

The DIFC Court of Appeal’s recent decision in Sandra Holding Ltd (2) Nuri Musaed Al Saleh v (1)
Fawzi Musaed Al Saleh (2) Ahmed Fawzi Al Saleh (3) Yasmine Fawzi Al Saleh (4) Farah El Merabi
[2023] DIFC CA 003 (“Sandra Holding”) clarifies the scope of the DIFC Courts’ jurisdiction for
providing interim relief, including worldwide freezing orders, in support of foreign proceedings.
The Court of Appeal has held that the previous authority in Jones v Jones CFI 043/2022 is
incorrect and injunctive relief can only be granted in support of foreign proceedings if the DIFC
Courts have jurisdiction over the Respondent(s) under one of the statutory gateways.

The simplified background to the matter is that a dispute arose between two Kuwaiti
"The RDC cannot add brothers under a shareholders’ agreement of a Cayman Islands registered entity with
or extend the Courts’ one brother claiming that the other had defrauded him of approximately US$45m.
jurisdictional powers As well as commencing proceedings in Kuwait, France and the United States, the
without clear words to Claimant brother applied to the DIFC Courts for a worldwide freezing order which

that effect.” was granted by Justice Sir Jeremy Cooke in November 2021 (the “WFQ”).

This appeal was filed by the Appellants to overturn the WFO on six grounds:

e the DIFC Court does not have jurisdiction to issue a freezing order in support of foreign proceedings outside of the gateways
in Article 5A(1) of the judicial authority law (law 12 of 2004 as amended) (the “JAL”). According to the Appellants, the DIFC
Courts’ jurisdiction is primarily derived from Article 5 of the JAL, and since the Appellants do not fall within the scope of
Article 5A(1)(a)-(d) the DIFC Courts do not have the power to grant the WFO;

e the WFO was granted primarily on the basis that there were ongoing proceedings in Kuwait, but the Kuwaiti proceedings

have now been dismissed based on the findings of the court appointed expert;
e unlike English Courts, DIFC Courts do not have an inherent sovereign jurisdiction;
e thereis no clear evidence linking the Appellants to the DIFC;

e The judge did not find jurisdiction on the basis that the Appellants were deemed to have submitted to DIFC jurisdiction, in

fact he made his decision on the basis of actual jurisdiction; and

e Rule 25.24 of the Rules of the DIFC Courts (the “RDC”) is procedural and not substantive, meaning that it does not purport to
give rise on its own to a free-standing jurisdiction beyond the JAL.
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The Court of Appeal agreed with the Appellants and held that the RDC cannot add or

"The decision extend the Courts’ jurisdictional powers without clear words to that effect. As the
reinforces the qualified Respondents relied on the wording in RDC 25.24 to found jurisdiction, and because
statutory nature of the the Court of Appeal confirmed that that wording was not meant to confer
jurisdiction of the DIFC jurisdiction, the Respondents failed to establish that the DIFC Courts’ had jurisdiction
Courts."

over the Appellants and the WFO was dismissed.

The Court of Appeal considered the decision in Nest Investments Holding Lebanon
S.A.L. & ors v Deloitte & Touche (M.E.) CA-011-2018 where a different RDC provision (RDC 20.7) was deemed to be wide enough
to confer jurisdiction and give the court discretionary power to grant the relevant order to join a second defendant. However,
the Court of Appeal in Sandra Holding made it clear that the decision in Nest “should not be taken as an indicator that the Court
had conclusively determined that all rules in the RDC confer jurisdiction on the DIFC Courts. Instead, one needs to make an

assessment on a case-by-case basis to determine their true effects and ascertain if the relevant rule in fact confers jurisdiction”.

Although the Court of Appeal in Sandra Holding recognised the underlying purpose of a freezing order and its support to the
prospective enforcement of a judgment, it found that it must always be established that the DIFC Court has the jurisdiction
under its statute to grant the requested relief. The question is not whether it should have jurisdiction just to avoid a less corrupt

and perverse outcome.

The Court of Appeal also recognised that although the DIFC Courts have granted injunctions as a conduit jurisdiction in support
of foreign judgments or arbitral awards, the DIFC Courts do not have any statutory basis to assume jurisdiction over matters that

are not within its scope.

The Sandra Holding decision reinforces the qualified statutory nature of the jurisdiction of the DIFC Courts and it is now clear
that if the DIFC Courts are to have wider jurisdiction akin to the English common law courts, the limitations set out in the JAL will

have to be reconsidered and that statute amended.
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Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.
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Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.
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