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On 28 June 2023, the State Bank of Vietnam (“SBV”) issued
"Circular 6 provides Circular 06/2023/TT-NHNN (“Circular 06”) to provide
significant amendments significant amendments and supplements to the regulations on
and supplements to the lending activity by onshore credit institutions and branches of

regulations on lending foreign banks in Vietnam (collectively “onshore credit

activity by onshore institutions”) provided under Circular 39/2016/TT-NHNN
credit institutions and ups n
(“Circular 39”).

branches of foreign

. . "
banks in Vietnam. Following its issuance, Circular 06 received negative feedback regarding the

restrictions on lending purposes it included. In light of that, SBV issued Circular
10/2023/TT-NHNN (“Circular 10”) on 23 August 2023 to suspend certain said lending
prohibitions in Circular 06 until further guidance is provided. Both Circular 06 and Circular 10 take effect from 1 September 2023.

This briefing note summarises the major changes introduced by Circular 06 and Circular 10.

KEY TAKEAWAYS

¢ the list of prohibitions on lending purposes in Circular 39 has been amended by Circular 06 with notable amendments such
as lending prohibitions in cases of payments for capital contribution or shares. Although such added prohibitions are
suspended under Circular 10, it is unclear whether such cases will be prohibited again in the future or subject to different
restrictions. Therefore, any plan to use domestic loans for such purposes should be considered carefully before being
implemented;

e the order of debt collection is clarified to (1) overdue principal; (2) interest accrued on the unpaid overdue principal; (3) due

principal; and, finally (4) interest accrued on unpaid due principal; and

o for the first time, Circular 06 introduces a set of regulations on lending by electronic means.

PROHIBITED LENDING PURPOSES

Circular 06 amends the list of prohibited lending purposes, notably with the following revised restrictions:
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(a) onshore credit institutions must not provide loans for the purpose of refinancing offshore loans (excluding offshore loans in

the form of deferred payments) or credit extensions granted by another onshore credit institution, except for refinancing a loan

fully satisfying the following conditions:

(i) the loan term does not exceed the remaining loan term of the old loan; and

(i) being a loan that has not yet been restructured within the debt repayment term. Refinancing offshore loans in the form of

importing goods with deferred payments (i.e. the importing goods having the first withdrawal date before the first

repayment date) is carved out under Circular 06, which can be interpreted that it is a permitted.

(b) onshore credit institutions must not provide loans for the purpose of making deposits. This prohibition is new to Circular 06

in comparison with Circular 39;

(c) onshore credit institutions must not provide loans for the purpose of paying capital contributions, or purchasing or receiving

the transfer of:

(i) capital contributions of limited liability companies or partnerships; or

(ii)shares in unlisted joint stock companies on the stock market or unregistered for trading on the Upcom trading system.

(d) onshore credit institutions must not provide loans for the purpose of paying
capital contributions under capital contribution agreements, investment cooperation
agreements or business cooperation agreements to implement investment projects
that have not satisfied the conditions to commence business in accordance with the

laws at the time the onshore credit institution decides to provide loans; and

(e) onshore credit institutions must not provide loans for the purpose of providing

financial compensation, unless the loan fully satisfies the following conditions:

(i) the customer has advanced capital from itself to pay the cost of the
implementation of the business operation project which are incurred less than
12 months from the time the onshore credit institution decides to provide a loan;
and

(i) the costs paid by the customer’s own capital to implement the business

operation project are the costs using the borrowed capital of the onshore credit institution according to the capital use plan

submitted to the onshore credit institution for consideration for medium and long-term lending to implement that business

project.

"Following its issuance,
Circular 06 received
negative feedback
regarding the
restrictions on lending
purposes it included. In
light of that, SBY
issued Circular 10 to
suspend certain said
lending prohibitions in
Circular 06 until

further guidance."

Among the new above points, (c), (d) and (e) have been suspended by Circular 10 due to their perceived potential negative

impact on business activities. As there is no time period specified for the suspension of these prohibitions, it is not clear whether

such cases will be prohibited again or subject to different restriction going forward. Accordingly, any plan to use domestic loans

for these purposes should be carefully considered before implementation.

REPAYMENT CURRENCY
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Previously, Circular 39 provided that the repayment currency must be the lending currency of the loan. Circular 06 changes this
requirement to an option only by allowing the onshore credit institutions and the client to agree on a different repayment

currency in accordance with the law.

ORDER OF DEBT COLLECTION

Whilst Circular 39 only provides generally that, for overdue debt, the principal will be collected first and the interest later,
Circular 06 clarifies the order of the debt collection in case where one or more repayment instalment of the debt is overdue. This
now (1) overdue principal, (2) interest accrued on the unpaid overdue principal, (3) due principal, and finally, (4) interest accrued

on unpaid due principal.
Use of loan proceeds
Circular 06 introduces some notable provisions regarding the use of loan proceeds as follows:

e Circular 06 states that checking and supervising the use of loan proceeds are the

"For the first time, obligation and right of the onshore credit institution, rather than just the right of the

Circular 06 introduces onshore credit institution as under Circular 39. The procedures for said checks and

a set of regulations on supervision must be provided in the internal regulations of the onshore credit

institution; and

lending by electronic

means." o previously, Circular 39 provided that a feasible plan for use of loan proceeds was a

condition for borrowing. However, a “plan for use of loan proceeds” is only defined
as a plan for the loan to implement business projects. Circular 06 extends the scope
of such plans to the use of loan proceeds to loans serving general “living needs”. Accordingly, in case where loan proceeds
are used for servicing living needs, a plan for use of loan proceeds (including information on plans or projects for serving the
living needs of housing purchases; housing construction and renovation and the transfer of land use rights to build houses)

must be submitted by the borrower to the onshore credit institutions.
Lending by electronic means
For the first time, Circular 06 introduces a set of regulations on lending by electronic means, notably:
¢ principals for lending by electronic means are provided, including a requirement that the information system used for lending

activities must comply with the regulations on security assurance of information systems at level 3 or above;

» onshore credit institution must provide the required solutions and technology to run an Electronic Know Your Customer (“e-

KYC”) process on the borrower and fulfil the specified requirements;

¢ limitations on the outstanding balances of an individual borrower using loan proceeds for living needs and verified by an e-
KYC process must not exceed VND100m (approximately US$4,148.5) at an onshore credit institution; and

¢ loan agreements must be made in writing. If they are in electronic format, they must comply with the laws on electronic

transactions and the required contents of Circular 06.

TRANSITIONAL PROVISION
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Under Circular 06 and Circular 10, parties to loan and facility agreements executed before 1 September 2023 shall continue to
adhere to the terms of executed agreements in accordance with the laws at the time of their execution. Any new amendments

and supplementations to executed loan and facility agreements must comply with Circular 06 and Circular 10.

Hanoi Legal trainee Tien Le also conributed to this article.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 4


https://www.wfw.com/people/linh-doan/
tel:+852 2168 6758
mailto:LDoan@wfw.com
https://www.wfw.com/people/matt-lorimer/
tel:+84 24 3938 8401
mailto:mlorimer@wfw.com
https://www.wfw.com/people/mai-dao/
tel:+84 24 3938 8401
mailto:MDao@wfw.com

