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INTRODUCTION

"Construction contracts

which fix the final date The English Technology and Construction Court (“TCC”) recently clarified a key issue

for payment otherwise in relation to contractual payment mechanisms and the Housing Grants,

Construction and Regeneration Act 1996 (“1996 Act”). In Lidl Great Britain Limited v

than by reference to a

period of time Closed Circuit Cooling Limited t/a 3CL [2023] (“Lidl"), the TCC confirmed that
following the due date construction contracts which fix the final date for payment otherwise than by
do not comply with the reference to a period of time following the due date do not comply with the 1996

1996 Act." Act. As a result, a payment mechanism in a construction contract governed by the

1996 Act which fixes the final date for payment by reference to an event, such as the
issuance of an invoice, rather than as a set period of time following the due date,
will be unenforceable to that extent, being replaced to the same extent by the relevant provisions of the Scheme for

Construction Contracts.

The decision confirms the obiter dicta comments of Cockerill J in Rochford Construction Limited v Kilhan Construction Limited
[2020] EWHC 941 (“Rochford”) and re-emphasises the importance of parties ensuring that their contractual payment

mechanisms comply with the requirements of the 1996 Act.

BACKGROUND
3CL, an industrial refrigeration and air-conditioning contractor, entered into a

"The parties disputed framework agreement with Lidl, the well-known supermarket chain. The framework
whether the payment agreement provided for the parties to enter into individual work orders, each of
terms of the contract which constituted a separate contract for the specific work item and incorporated
complied with the both the terms of the framework agreement and the order.
requirements of the
1996 Act."
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A dispute arose between the parties in respect of an application for interim payment made by 3CL to Lidl (“AFP 19”) under the
first work order. In response to AFP 19, Lidl issued a document which, it argued, was a valid payment notice that valued the work
at nil. Furthermore, the contract between Lidl and 3CL provided that the final date for payment would fall “either 21 days
following the due date or receipt of the Contractor’s valid VAT invoice, whichever is the later”. Lidl contended that 3CL had

submitted no such invoice, so no sum was owing.

Among other issues, the parties disputed whether the payment terms of the contract complied with the requirements of the
1996 Act. 3CL's position was that this clause failed to comply with section 110(1)(b) of the 1996 Act which only permits parties to
agree a time period between the due date and the final date for payment and does not permit parties to fix the final date for
payment by reference to the occurrence of an event (such as the issuance of an invoice). Lidl contended that the 1996 Act

imposed no such constraints and that the clause complied with the 1996 Act.

In the adjudication which preceded the TCC proceedings, the adjudicator decided in

3CL's favour, ordering Lidl to pay the sum applied for in AFP 19 with interest. In "The final date has to

response to that decision, Lidl issued Part 8 proceedings seeking a declaration be pegged to the due

(among others) that the parties’ agreement as to the final date for payment date, and be a set

complied with section 110(1)(b) of the 1996 Act. 3CL, in turn, issued Part 7

period of time."

proceedings and an application for enforcement of the adjudicator’s decision, which

was heard together with Lidl’s Part 8 claim.

THE TCC PROCEEDINGS

The case before the TCC raised the question, among others, of whether a contractual payment mechanism complies with the

1996 Act where it provides for a final date for payment to be fixed other than by a specified period of time after the due date.

Central to the court’s analysis was section 110(1)(b) of the 1996 Act, which provides that “The parties are free to agree how long
the period is to be between the date on which a sum becomes due and the final date for payment”. The court contrasted this
wording with the drafting of section 109(2) of the 1996 Act, which provides in respect of due dates, “The parties are free to

agree the amounts of the payments and the intervals at which, or circumstances in which, they become due” (emphasis added).

The court considered in some detail the judgment in Rochford. In that decision, Cockerill J considered (obiter dicta) that
“properly construed, section 110 required a final date for payment provision to fix a time period, albeit that that might itself
depend on an event to fix the due date”, which “suggests that while a due date can be fixed by reference to, say, an invoice or a

notice, the final date has to be pegged to the due date, and be a set period of time, and not an event or a mechanism”.

The court went on to comment in turn upon several purportedly conflicting authorities: VHE Construction plc v RBSTB Trust Co
Limited (2000), Alstom Signalling Limited v Jarvis Facilities Limited (2004), Manor Asset Ltd v Demolition Services Ltd (2016) and
Volkerlaser Limited v Nottingham City Council (2016). On analysis, however, Alstom did not contradict Cockerill J’'s conclusion in
Rochford. The remaining three cases were not persuasive authority because in those cases (a) the particular point had not been
subject to argument, (b) it had not been identified by the judges themselves as requiring consideration and (c) no reasons had
been given as to why calculating the final date for payment otherwise than solely by reference to a fixed period after the due

date did not contravene section 110(1)(b) of the 1996 Act.
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Accordingly, the court was persuaded to follow Cockerill J's obiter dicta conclusion in

"The 1996 Act gives Rochford that the 1996 Act gives parties latitude to agree the length of the time
parties latitude to period between the date due for payment and the final date for payment, but no
agree the length of the more. On the facts of the case, the payment mechanism under the contract allowed
time period between for the final date for payment to be “entirely dependent on the date of 3CL’s invoice”,
the date due for which did not comply with the requirements of section 110(1)(b). The consequence

payment and the final was that the Scheme for Construction Contracts was implied to the required extent,

date f t, but
ate for paymen Y overriding the agreed mechanism for determining the final date for payment.

no more."

COMMENT

The judgment in Lidl has settled the matter that a contract which fixes the final date

for payment by reference to something other than a period of time following the "Scheme for

due date does not comply with the 1996 Act. A contractual payment mechanism Construction Contracts

which interposes the occurrence of a further event between the due date for was implied to the

required extent
payment and the final date for payment as the basis for calculating the final date for 9 !

. _ o overriding the agreed
payment will be unenforceable, and the Scheme will be implied into such a contract .
mechanism for

to that extent. A :
determining the final

date for payment."

The implications of this decision are potentially very wide indeed and parties should

consider the judgment with some care. If, and to the extent that, the payment

mechanisms in their contracts make the final date for payment contingent upon

something other than a fixed time period from the due date, it may be that the final date for payment differs from what is
apparent on the face of the contract. As a consequence, it may also be the case that the deadlines for issuing pay less notices

under those contracts differ from what the parties believe them to be.

Parties that believe that their contracts may be affected by the Lidl decision should seek to regularise those contracts by making
amendments to bring them into compliance with the 1996 Act or, alternatively, by notifying the counterparty that the paying
party will be adopting the relevant parts of the Scheme to the necessary extent, seeking their agreement in the light of the Lid/
decision. In the meantime, those same parties should take care when issuing or assessing pay less notices to ensure that the

notices have been served in time.

London Trainee Megan Parry also contributed to this article.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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