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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Construc�on

The Technology and Construc�on Court (“TCC”) has clarified that construc�on

contracts which fix the final date for payment otherwise than by reference to a

period of �me following the due date do not comply with the Housing Grants,

Construc�on and Regenera�on Act 1996 (“1996 Act”). The dispute arose out of a

contract for industrial refrigera�on and air-condi�oning work, which provided that

the final date for payment would fall “either 21 days following the due date or

receipt of the Contractor’s valid VAT invoice, whichever is the later”. Confirming the

obiter dicta comments in a 2020 decision, the TCC held that because the contract

fixed the final date for payment by reference to an event (issuance of an invoice),

rather than as a set period of �me following the due date, it was not enforceable. As

a result, the Scheme for Construc�on Contracts was implied to the required extent,

overriding the agreed mechanism for determining the final date for payment. This

meant that Lidl was required to make the payment to 3CL.

Lidl Great Britain Ltd v Closed Circuit Cooling Ltd (t/a 3CL) [2023] EWHC 2243 (TCC), 11 September 2023

Adjudica�on

The claimant carried out civil engineering and construc�on work for the Council. An adjudica�on award was made in its favour

and it sought summary judgment from the court to enforce that decision. The Council disagreed with the adjudicator’s

conclusion and planned to refer the issue to a true value adjudica�on. It sought a stay of execu�on of the first adjudica�on on

the basis that the claimant was insolvent and the parent company’s guarantee was inadequate to protect the Council’s posi�on.

The court refused the stay. Adjudica�on decisions were intended to be enforced summarily and the claimant should not be kept

out of its money. Although the claimant’s financial posi�on was weak, the parent company guarantee was adequate. The court

rejected the defendant’s argument that the guarantee was inadequate because the parent company par�cipated in a group cash

pooling arrangement rather than holding large amounts of cash. The ul�mate parent company had a very substan�al posi�ve

cash posi�on and there was no evidence that it would not support the interim parent company.

Alun Griffiths (Contractors) Limited v Carmarthenshire County Council [2023] EWHC 2269 (TCC), 13 September 2023

L i d l  G r e a t  B r i t a i n  L t d  v
C l o s e d  C i r c u i t  C o o l i n g
L t d
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Jurisdic�on

Proceedings between the par�es commenced during the Brexit transi�on period, when EU rules on jurisdic�on s�ll applied in

the UK. A�er the transi�on period ended, the claimants applied to amend their par�culars of claim and join an addi�onal

claimant. The court held that the provisions of the Recast Brussels Regula�on would apply to the amended claim involving the

addi�onal claimant as a result of Ar�cle 67(1)(a) of the UK-EU withdrawal agreement. The con�nued applicability of the Recast

Brussels Regula�on related to proceedings commenced before the end of the transi�on period, not individual claims. Therefore,

claims against exis�ng defendants brought by an addi�onal claimant were included.

Bourlakova and others v Bourlakov and others [2023] EWHC 2233 (Ch), 8 September 2023

Witness Evidence

Mr Vik was found to be in contempt of court, but the custodial sentence was suspended on terms that he provide

documenta�on and a�end court to be examined by the claimant. Mr Vik applied to a�end the hearing to give evidence remotely

by video link from Connec�cut. The court rejected the applica�on, finding that Mr Vik had established no good reason why he

should be allowed to give evidence remotely. There was no evidence that he was unable to a�end and no real risk or fear of him

being arrested once in the jurisdic�on. Further, Mr Vik giving evidence by video link would not likely be beneficial for the

efficient, fair and economic disposal of the ma�ers, not least in circumstances where Mr Vik had previously given dishonest

evidence. The court’s ability to be in control of Mr Vik’s evidence and the likelihood of the truth and accuracy of his evidence

being properly tested would be greatest if Mr Vik a�ended in person.

Deutsche Bank AG v Sebas�an Holdings, Inc and another [2023] EWHC 2234 (Comm), 1 September 2023

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Ryland Ash

Charles Buss Nikki Chu

Dev Desai Sarah Ellington

Andrew Hutcheon Alexis Mar�nez

Theresa Mohammed Tim Murray

Mike Phillips Rebecca Williams
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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