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A hotly debated topic regarding the extension of the EU Emission
"The draft says that, in Trading Scheme (“EU ETS”) to include maritime emissions, is who
principle, the should be responsible for submitting emissions allowances on the
shipowner is relevant submission date (the “submission date”) to the relevant
responsible for administering authority (“ETS obligations”), in particular in

complying with ETS instances where a shipowner has delegated the responsibility to

obligations concerning

comply with the ISM Code to a manager. In such cases, should a
the administering . . Sy . ..

) shipowner and its manager decide in their bilateral management
authority." . . . L
agreement which of them is responsible for ETS obligations

(“Option 1”)2 Or should the manager always be responsible for
those obligations provided the shipowner has delegated
responsibility to comply with the ISM Code to him (“Option 2”)2

This question is of particular importance for ship managers who manage ships which are not owned by the manager’s group, as
the assumption of ETS obligations vis-a-vis the administering authority is associated with high risks. Depending on the trade and

emissions of a ship, the costs will likely amount to an average of €500,000 pa — and could be even higher.

If a manager’s responsibility falls under Option 2, it is responsible for submitting the allowances to the administering authority

on the submission date. A manager will want to arrange in the management agreement with the shipowner that the latter must
provide the manager with sufficient allowances so that it can fulfil its ETS obligations. In the case, for example, of a time charter,
the shipowner will try to agree with the time charterer that it must either procure the allowances for the ship it has chartered or

reimburse the shipowner for the procurement costs.

However, if the shipowner does not transfer the allowances to the manager, or if it becomes insolvent and the allowances fall

into insolvency estate, the manager is left empty-handed while remaining responsible for compliance with ETS obligations.
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One would have thought that the EU legislator would favour Option 2, which “is

"The Commission must aligned with the existing application of the shipping company definition used in IMO
adopt a final regulation and EU legislation in the last 20 years” (page 4 of an undated Concept Note —

in the fourth quarter of implementing act on the rules relating to the administration of shipping companies
2023, before the EU by administering authorities in respect of a shipping company, pursuant to Article
ETS for shipping enters 3gf of Directive 2003/87/EC). However, it would seem that the EU legislator is now
into force on 1 January

keen to implement Option 1.
2024."

The EU Commission published a draft on 1 September 2023 entitled “Commission

Implementing Regulation (EU) laying down rules for the application of Directive
2003/87/EC of the European Parliament and Council as regards the administration of shipping companies by administering
authorities in respect of a shipping company”. In simple terms, the draft says that, in principle, the shipowner is responsible for
complying with ETS obligations concerning the administering authority. However, if a manager has assumed the responsibility to
comply with the ETS obligations on the basis of a management agreement with the shipowner, it is obliged to submit the
allowances vis-a-vis the administering authority. The parties are therefore able to choose who is responsible for complying with
the obligations. If the manager is responsible, it must provide the administering authority with a document clearly indicating
that it has been duly mandated by the shipowner to comply with ETS obligations (Article 1 paragraph 2) together with the usual
contact details (Article 1 paragraph 3). Where no document has been provided to the administering authority, the shipowner will

be considered the entity responsible for ETS obligations (Article 1 paragraph 4).

How should the regulations proposed in the draft be assessed? Some regulations are vague, but the core statement is that a
manager is not always automatically obliged to comply with ETS obligations. Due to the high risk involved, managers in particular
would welcome the implementation of Option 1. In fact, Option 1 also gives the parties more leeway to determine how they
want to distribute obligations and risks. If a manager is not responsible for ETS obligations, this should be explicitly stated in the
management agreement. If a shipowner wishes to entrust a manager with responsibility for ETS obligations this must also
regulated in detail in the management agreement. The manager will want to ensure that it receives the allowances regularly
from the shipowner (who should in turn receive them, in case of a time charter, from the time charterer) so that he can submit
the allowances to the administering authority on the submission date. If the shipowner does not want to provide the manager
with the allowances before the submission date (i.e. because the shipowner does not want to bear the insolvency risk of the

manager), the parties will have to consider appointing a trustee to hold the allowances in trust for them both.

The draft is still to be passed by the Commission. It can be commented on via the EU website until 28 September 2023.
Somewhat controversially, the options are also being discussed by member states. The Commission must adopt a final regulation
in the fourth quarter of 2023, before the EU ETS for shipping enters into force on 1 January 2024. Even though many issues
remain undecided, shipowners and managers in particular must now begin to work on adapting charter parties, management

agreements and other documentation to confirm with what the final regulations will likely entail.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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