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A hot ly  debated topic  regarding the ex tens ion of  the EU Emiss ion

Trading Scheme (“EU ETS”)  to  inc lude mar i t ime emiss ions,  i s  who

should be respons ib le  for  submi t t ing emiss ions a l lowances on the

re levant  submiss ion date ( the “submiss ion date”)  to  the re levant

adminis ter ing author i ty   (“ETS obl igat ions”) ,  in  par t icu lar  in

ins tances where a sh ipowner has de legated the respons ib i l i ty  to

comply wi th  the ISM Code to a manager.  In  such cases ,  should a

shipowner and i t s  manager dec ide in  the i r  b i la tera l  management

agreement  which of  them is  respons ib le  for  ETS obl igat ions

(“Opt ion 1”)?  Or should the manager a lways be respons ib le  for

those obl igat ions prov ided the sh ipowner has de legated

respons ib i l i ty  to  comply wi th  the ISM Code to h im (“Opt ion 2”)?

This ques�on is of par�cular importance for ship managers who manage ships which are not owned by the manager’s group, as

the assump�on of ETS obliga�ons vis-à-vis the administering authority is associated with high risks. Depending on the trade and

emissions of a ship, the costs will likely amount to an average of €500,000 pa – and could be even higher.

If a manager’s responsibility falls under Op�on 2, it is responsible for submi�ng the allowances to the administering authority

on the submission date. A manager will want to arrange in the management agreement with the shipowner that the la�er must

provide the manager with sufficient allowances so that it can fulfil its ETS obliga�ons. In the case, for example, of a �me charter,

the shipowner will try to agree with the �me charterer that it must either procure the allowances for the ship it has chartered or

reimburse the shipowner for the procurement costs.

However, if the shipowner does not transfer the allowances to the manager, or if it becomes insolvent and the allowances fall

into insolvency estate, the manager is le� empty-handed while remaining responsible for compliance with ETS obliga�ons.
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One would have thought that the EU legislator would favour Op�on 2, which “is

aligned with the exis�ng applica�on of the shipping company defini�on used in IMO

and EU legisla�on in the last 20 years” (page 4 of an undated Concept Note –

implemen�ng act on the rules rela�ng to the administra�on of shipping companies

by administering authori�es in respect of a shipping company, pursuant to Ar�cle

3gf of Direc�ve 2003/87/EC). However, it would seem that the EU legislator is now

keen to implement Op�on 1.

The EU Commission published a dra� on 1 September 2023 en�tled “Commission

Implemen�ng Regula�on (EU) laying down rules for the applica�on of Direc�ve

2003/87/EC of the European Parliament and Council as regards the administra�on of shipping companies by administering

authori�es in respect of a shipping company”. In simple terms, the dra� says that, in principle, the shipowner is responsible for

complying with ETS obliga�ons concerning the administering authority. However, if a manager has assumed the responsibility to

comply with the ETS obliga�ons on the basis of a management agreement with the shipowner, it is obliged to submit the

allowances vis-à-vis the administering authority. The par�es are therefore able to choose who is responsible for complying with

the obliga�ons. If the manager is responsible, it must provide the administering authority with a document clearly indica�ng

that it has been duly mandated by the shipowner to comply with ETS obliga�ons (Ar�cle 1 paragraph 2) together with the usual

contact details (Ar�cle 1 paragraph 3). Where no document has been provided to the administering authority, the shipowner will

be considered the en�ty responsible for ETS obliga�ons (Ar�cle 1 paragraph 4).

How should the regula�ons proposed in the dra� be assessed? Some regula�ons are vague, but the core statement is that a

manager is not always automa�cally obliged to comply with ETS obliga�ons. Due to the high risk involved, managers in par�cular

would welcome the implementa�on of Op�on 1. In fact, Op�on 1 also gives the par�es more leeway to determine how they

want to distribute obliga�ons and risks. If a manager is not responsible for ETS obliga�ons, this should be explicitly stated in the

management agreement. If a shipowner wishes to entrust a manager with responsibility for ETS obliga�ons this must also

regulated in detail in the management agreement. The manager will want to ensure that it receives the allowances regularly

from the shipowner (who should in turn receive them, in case of a �me charter, from the �me charterer) so that he can submit

the allowances to the administering authority on the submission date. If the shipowner does not want to provide the manager

with the allowances before the submission date (i.e. because the shipowner does not want to bear the insolvency risk of the

manager), the par�es will have to consider appoin�ng a trustee to hold the allowances in trust for them both.

The dra� is s�ll to be passed by the Commission. It can be commented on via the EU website un�l 28 September 2023.

Somewhat controversially, the op�ons are also being discussed by member states. The Commission must adopt a final regula�on

in the fourth quarter of 2023, before the EU ETS for shipping enters into force on 1 January 2024. Even though many issues

remain undecided, shipowners and managers in par�cular must now begin to work on adap�ng charter par�es, management

agreements and other documenta�on to confirm with what the final regula�ons will likely entail.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 2



K E Y  C O N TA C T

DR CLEMENS HILLMER
LL .M.
PARTNER HAMBURG

T: +49 40 800 084 456
M: +49 151 440 48 607

chil lmer@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3

https://www.wfw.com/people/clemens-hillmer/
tel:+49 40 800 084 456
tel:+49 151 440 48 607
mailto:chillmer@wfw.com

