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In  Ju ly  2023, the Engl i sh cour ts  handed down two decis ions deal ing wi th  the in terac t ion between

c l imate r i sk  and direc tors ’  du t ies :

McGaughey and another v Universi�es Superannua�on Scheme and others [2023] EWCA Civ 873

An applica�on to bring a deriva�ve claim against the directors of a pension trustee company alleging breach of directors’ du�es,

including by failing to operate a plan for divestment from fossil fuels.

ClientEarth v Shell Plc and others [2023] EWHC 1897 (Ch)

The oral hearing of an applica�on for permission to bring a deriva�ve claim against

the directors of Shell Plc for alleged deficiencies in Shell’s response to climate risks,

following the denial of permission on the papers. For more detail on the allega�ons

made, see our earlier ar�cle: Climate Change and Directors’ Du�es – ClientEarth v

Shell Decision Provides Comfort for Directors.

KEY MESSAGES FOR D IRECTORS

Both of these judgments should provide comfort to directors. They reinforce earlier decisions that confirm the limited scope of

court procedures improperly used to bring these claims.

It is also possible to extract a number of prac�cal takeaways for directors when dealing with climate change related issues:

climate change creates financial risks for companies which need to be properly
assessed by directors when se�ng strategy/ taking decisions;

directors are to make a judgement call on how to best balance these issues
against other compe�ng risks facing the company;

there is no single way in which complex decisions can properly be made – a
range of decisions could all be made without being irra�onal;
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a director must exercise their judgement, based on their own subjec�ve views (so long as they are also views which could
reasonably be held by another director exercising such reasonable skill and care as could be expected of a director in their
posi�on);

this means that directors do need to consider whether they are sufficiently informed on climate change (as well as all other
per�nent risks) and take steps to improve their knowledge if necessary;

it is also prudent for directors to take advice where necessary to understand the scope of their powers (par�cularly where
this is governed by regula�on – as is the case in rela�on to pension schemes); and

the court is inherently unlikely to grant a mandatory injunc�on specifying how directors are to act on complex issues. Such an
injunc�on is unlikely to be capable of specific enforcement and would have a disrup�ve impact bearing in mind the possible
disputes over compliance.

ClientEarth has already publicised its inten�on to appeal the decision.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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