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The State Bank of Vietnam (“SBV”) recently issued Circular 08/2023/TT-NHNN on conditions for
offshore loans without a government guarantee (“Circular 08”). There is no change in the
prohibition on replacing an onshore loan with an offshore loan. However, compared to the
previous draft circular released for public feedback last year, the official version of Circular 08
has dropped many controversial stricter conditions for offshore loans including the requirements
for hedging arrangements and the restriction on using offshore loans for securities and real estate

projects.

Circular 08 will replace the existing Circular 12/2014/TT-NHNN (“Circular 12/2014”)
"Compared to the and provide some revisions to Circular 12/2022/TT-NHNN on foreign exchange
previous draft circular administration for offshore borrowing (“Circular 12/2022”). It will take effect from 15

released for public August 2023, except for the regulation on limitation on short-term offshore loans for

feedback last year, the the credit institution borrowers which will take effect from 1 January 2024.
official version of

Circular 08 has Below are some important changes implemented by Circular 08.
dropped many

controversial stricter PURPOSE, LIMITATION AND PROVING
conditions for offshore DOCUMENTATIONS FOR NON-CREDIT INSTITUTION
loans." BORROWER

Circular 08 provides different conditions for non-credit institution borrowers and
credit institution borrowers. In particular, notable conditions on offshore loan purposes, limitations and requirements for

supporting documentation are:

a) For short-term loan (up to one year term), a non-credit institution borrower could take the

offshore loan for the following purposes:
¢ to refinance its existing offshore debts. In such cases, the maximum amount of the offshore loan must not exceed the total

value of the unpaid principal balance, interest and fees of the existing offshore debts, and the fee of the new loan as

determined at the time of refinancing;
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e to pay its monetary short-term payables (excluding the principal amounts of the existing onshore loans) incurred during the

implementation of investment projects, business plans and other projects of the borrower; or

* to serve borrower’s professional activities in a period not exceeding 12 months from the date of withdrawal of the offshore
loan, where the borrower is subject to the requirements on safety criteria according to specialised laws (e.g., securities
company).

b) For medium- and long-term loans (more than one year term), a non-credit institution borrower
could take the offshore loan for the following purposes:

e toimplement its investment projects (which are approved under the investment registration certificate (“IRC”), investment
certificate (“IC”) or investment policy approval (“IPA”)). The borrower must submit its IRC, IC or IPA to prove the purpose. In
this case, the borrower’s principal balance of both existing medium- and long-term onshore and offshore debts must not
exceed the difference between the borrower’s contributed capital in the project and the total investment capital as approved
under the IRC, IC or IPA; or

¢ to implement its business plans and other projects. In this case, the borrower must submit the plan on offshore loan usage to
prove the purpose. The borrower’s balances of both existing medium- and long-term onshore and offshore debts must not
exceed total demand for loan capital in the plan on offshore loan usage as approved by the competent authorities; or

» to refinance its existing offshore debts. The borrower must submit a plan on financing debts to prove the purpose. In this
case, the maximum amount of the loan is subject to the same limitation as in the case of short-term loans to refinance
offshore debts. Besides, Circular 08 imposed a new requirement whereby the borrower must repay the existing offshore debt
within five working days from the date of withdrawal of the new loan, so that any limitation applied for its investment project
or approved business plans stipulated above is secured.

c) What Circular 08 has changed:

"For the first time,

e under Circular 08, the borrower can only take the offshore loan for its own Circular 08 provides
legitimate purposes, which is different from Circular 12/2014 where the for the basic contents
borrower could take the medium- and long-term offshore loan to implement the of the plan on offshore
business plans and investment projects of itself and the company in which it loan usage and plan on

contributes capital; refinancing debts."

o for the first time, Circular 08 provides for the basic contents of the plan on
offshore loan usage and plan on refinancing debts. Under the previous
regulations on offshore loan condition and offshore loan registration, such plans are provided as the required documentation
for the borrower, but there is no detail guidance on the contents; and

e compared with Circular 12/2014 which requires that refinancing for existing offshore debts must not increase the loan
expenses, Circular 08 is easier to comply with as a matter of practice. In practice, the loan expenses will be fluctuated
depending on market conditions, change of interest rates and the identity of each offshore lender. Thus, ensuring that the
new loan will be cheaper than the existing loan may be very challenging. With the effectiveness of Circular 08, the borrower

only has to ensure that the total of the new facility is equal to the outstanding debts and the total of the new facility.

OFFSHORE LOAN IN THE FORM OF IMPORTING GOODS WITH DEFERRED PAYMENT

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 2



WATSON FARLEY & WILLIAMS

Under Circular 12/2022, deferred payment contracts for imported goods are considered as a type of offshore loan. However,
Circular 08 provides that the borrower who takes offshore loan in the form of importing goods with deferred payment is not
subject to the conditions in Circular 08. Therefore, deferred payment contracts for imported goods are still a type of offshore

loan but will only subject to other regulations such as foreign exchange and commercial trading control, but not Circular 08.

HANDLING THE UNUSED AMOUNTS

Under Circular 08, a borrower can deposit the proceeds of an offshore loan which has been withdrawn but not yet used at the
bank as a saving deposit with term not exceeding one month. In such case, the borrower is responsible for keeping track of

deposited amounts and providing evidence to competent authorities to serve the inspection purpose.

OFFSHORE LOAN CURRENCY BEING VIETNAM DONG (“VND”")

Circular 08 allows for the offshore loan currency to be in VND in the case where the withdrawal and the repayment are in foreign
currency and the debt is determined in VND. This provision creates more room for the parties to decide and structure currency

regime of offshore loans.

Previously, the offshore loan currency being VND could be allowed if there is special ruling of the Governor of the SBV. Circular
08 no longer includes the requirement of a special ruling, and also removes the relevant provisions on such special ruling under
Circular 12/2022.

NEW LIMITATION ON SHORT-TERM LOAN FOR CREDIT INSTITUTION BORROWER

For credit institution borrowers, the limitation on short-term loan is the maximum ratio of the total principal balance of short-

term loans based on separated equity capital of the borrower, being:

e 30% for commercial banks; and

o 150% for branches of foreign banks or other credit institutions.

This limitation must be met as of December 31 of the year preceding the loan, and this provision will be effective from 1 January

2024.

Hanoi Legal Trainee Tien Le also contributed to this article.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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