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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Li�ga�on Funding

The claimants entered into li�ga�on funding agreements which provided for the

funder to receive a percentage of any damages recovered. The claimants needed the

funding agreements in rela�on to an applica�on for a collec�ve proceedings order,

to demonstrate that they had adequate funding arrangements to meet their costs

and adverse costs orders made against them. In a majority decision on a leapfrog

appeal, the Supreme Court held that the funding agreements fell within the

defini�on of Damages Based Agreements as provided by the Courts and Legal

Services Act 1990. In par�cular, li�ga�on funding was covered by the natural

meaning of “claims management services” because it included the provision of

financial services or assistance. However, the agreements did not comply with the

formal requirements necessary for the agreements to be valid and were therefore

unenforceable and unlawful.

R (on the applica�on of PACCAR Inc and others) v Compe��on Appeal Tribunal and others [2023] UKSC 28, 26 July 2023

ESG – Deriva�ve claim

ClientEarth has sought, as a minority shareholder of Shell PLC, to bring a deriva�ve claim against the directors of Shell on behalf

of the company for alleged breaches by the directors in rela�on to the company’s climate change risk management strategy.

Permission of the court is required to bring such a claim. Permission was refused on paper and ClientEarth exercised its right to

have the decision reconsidered at an oral hearing, however the applica�on was again dismissed. ClientEarth had not established

a prima facie case for permission to con�nue the claim. It had not provided evidence which established that the directors got

their balancing exercise so wrong as to be ac�onable, nor that the way in which Shell’s business was being managed could not

properly be regarded as in the best interests of Shell’s members as a whole.

ClientEarth v Shell Plc [2023] EWHC 1897 (Ch), 24 July 2023
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https://www.supremecourt.uk/cases/docs/uksc-2021-0078-judgment.pdf
https://caselaw.nationalarchives.gov.uk/ewhc/ch/2023/1897#start-of-document


Arbitra�on

Following a Czech arbitra�on, the defendants began a London-seated investment arbitra�on against the Czech Republic alleging

that it had obtained the decision in the Czech arbitra�on through corrup�on. The tribunal decided in the defendants’ favour but

when the Czech Republic challenged the decision, the defendants sought security for costs and the award under the Arbitra�on

Act 1996, sec�on 70. The judge dismissed the applica�on holding that the appropriate test was not that under the Civil

Procedure Rules, but rather to consider the assets of the Czech Republic and whether those were readily available to sa�sfy any

order for costs. The defendants had failed to establish that the challenge was “flimsy” and the Czech Republic had given a formal

undertaking to comply with any costs order made against them.

The Czech Republic v Diag Human SE and Stava [2023] EWHC 1691 (Comm), 7 July 2023

Adjudica�on

A dispute as to alleged repudiatory breach of a JCT Measured Term Contract for maintenance and repair works was referred to

adjudica�on. The first adjudica�on determined that the contractor had repudiated the contract. The second adjudica�on referral

for the employer’s losses included a substan�al amount of documenta�on. The contractor contended that it had insufficient

�me to digest the material served and this was a breach of natural jus�ce. The court rejected the contractor’s submissions.

Complexity and constraint of �me were inherent in the process of adjudica�on and were not a bar to enforcement. In the

circumstances there had been no breach of natural jus�ce, such circumstances including that the contractor had been given a

dra� copy of the expert report several weeks prior to the referral, it appeared to have been able to properly and thoroughly

engage on the substance of the claim in the �me available and had provided no evidence of what more they could have done

with extra �me.

Home Group Limited v MPS Housing Limited [2023] EWHC 1946 (TCC), 25 July 2023

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Ryland Ash

Charles Buss Nikki Chu

Dev Desai Sarah Ellington

Andrew Hutcheon Alexis Mar�nez

Theresa Mohammed Tim Murray

Mike Phillips Rebecca Williams
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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