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This  ar t ic le  forms par t  o f  Watson Far ley & Wi l l iams’  Deep

Seabed Mining Ins ight  Ser ies ,  which draws on the f i rm’s

unparal le led exper ience and exper t i se  in  deep seabed mining

mat ters  to  prov ide ins ight fu l ,  t imely  and commerc ia l ly  re levant

updates  on deep seabed mining legal  and regula tor y i ssues .

Upcoming topics  inc lude the ro le  and r ights  o f  S ta tes  sponsor ing

deep seabed mining contrac tors ,  the obl igat ions and r ights  o f

deep seabed mining contrac tors ,  and deep seabed mining

dispute se t t lement  opt ions.  Prev ious topics  inc lude a prev iew of

the recent  Ju ly  2023 sess ion of  the In ternat ional  Seabed

Author i ty .

INTRODUCT ION

The United Na�ons Conven�on on the Law of the Sea (“UNCLOS”) establishes a unique regulatory framework for the

prospec�ng, explora�on and exploita�on of the seabed and ocean floor beyond the limits of na�onal jurisdic�on (the “Area”).

Central to that framework is the Interna�onal Seabed Authority (“Authority”), which elaborates rules, regula�ons and

procedures (“RRPs”) and considers applica�ons for plans of work for ac�vi�es in the Area. Understanding the regulator is key to

effec�vely and efficiently engaging with any regulatory regime, including its decision-making process. This ar�cle explains the key

aspects of the Authority that are relevant to member States and contractors in the Area, that they should consider when seeking

to protect and promote their interests in the development and opera�on of the Authority’s deep seabed mining regulatory

regime.

BACKGROUND

Part XI of UNCLOS, along with the Agreement rela�ng to the Implementa�on of Part XI of UNCLOS (“1994 Agreement”), are the

primary interna�onal instruments for the regula�on of ac�vi�es in the Area. UNCLOS designates the Area as the common

heritage of all humankind and specifies that its resources can only be recovered in accordance with Part XI, the 1994 Agreement

and any RRPs adopted by the Authority.
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The Authority, which is based in Jamaica, is the organisa�on through which UNCLOS

States Par�es organise and control ac�vi�es in the Area for the benefit of all

humanity. All UNCLOS States Par�es are members of the Authority. The key organs

and subsidiary bodies of the Authority are:

The Assembly: the Authority’s supreme organ which consists of one representa�ve
from each State Party.

The Council: the Authority’s execu�ve organ, which is made up of 36 members that
are elected by the Assembly across five chambers:
•  a chamber represen�ng States that are major consumers of relevant commodi�es;
•  a chamber represen�ng States that are major investors in the Area;
•  a chamber represen�ng States that are major exporters of relevant minerals;
•  a chamber represen�ng developing countries and States with special interests;
 and
•  a chamber to ensure there is equitable geographic distribu�on of Council seats.

The Legal and Technical Commission (the “Commission” or “LTC”): an independent expert subsidiary organ of the Council
that is currently made up of 41 technical experts elected for five-year terms. LTC experts must have appropriate qualifica�ons
relevant to ac�vi�es in the area such as oceanography, protec�on of the marine environment, or economic or legal ma�ers
rela�ng to ocean mining.

The Finance Commi�ee: a body made up of 15 members elected by the Assembly for five-year terms that deals with the
administra�on of the Authority’s financial and budgetary arrangements.

At present, two of the Authority’s main roles are:

elabora�ng and adop�ng RRPs for exploita�on ac�vi�es in the Area, including regula�ons to protect the marine environment
from serious harm; and

considering and approving plans of work for explora�on and exploita�on ac�vi�es in the Area.

Each of these func�ons is subject to specific decision-making procedures and

requirements under UNCLOS and the 1994 Agreement.

ADOPT ING RULES ,  REGULAT IONS AND PROCEDURES

The RRPs contain the elaborated rules and requirements that regulate ac�vi�es in

the Area and are binding upon operators in the Area. RRPs rela�ng to explora�on

and exploita�on ac�vi�es are adopted by the Authority through a process involving

the LTC, the Council and the Assembly.
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First, the LTC formulates and submits proposed RRPs to the Council. As the technical expert body, the LTC has the primary

responsibility for the dra�ing of the RRPs which can be highly detailed and technical documents. It is the LTC’s role to ensure

that all relevant factors are taken into account when preparing RRPs for the Council’s considera�on. The LTC makes its decisions

on RRPs by majority vote.

Second, the Council considers and provisionally adopts RRPs recommended by the LTC. The RRPs are then applied provisionally

un�l they are approved by the Assembly. The Council’s elabora�on and provisional adop�on of RRPs is an exhaus�ve process,

and all UNCLOS member States are able to par�cipate (although only Council members are able to vote). The Council’s

provisional adop�on of RRPs is done on a consensus basis with provisions for the establishment of a concilia�on commission to

find consensus in every instance.

Third, the Assembly must then approve the RRPs for them to be considered fully adopted. The approval should be provided on a

consensus basis. But, if this is not possible, the Assembly may approve RRPs through a two-thirds majority of members present

and vo�ng. If the Assembly does not approve the RRPs, they are sent back to the Council for further considera�on.

To date, the Authority has adopted three sets of regula�ons, all of which relate to

prospec�ng and explora�on ac�vi�es in the Area. The Authority has also been

working on regula�ons governing exploita�on ac�vi�es since at least 2011.

CONSIDER ING AND APPROVING PLANS OF WORK
FOR ACT IV I T IES  IN THE  AREA

Ac�vi�es in the Area can only be undertaken pursuant to an approved plan of work,

which takes the form of a contract with the Authority. Applica�ons for plans of work

are approved by the Authority through a process involving the LTC and Council.

First, following confirma�on from the Secretary-General that the applica�on for a plan of work is complete, the LTC receives the

applica�on and assesses it against the relevant requirements of UNCLOS and relevant RRPs. If the plan of work meets the

applicable requirements, the LTC recommends its approval by the Council. The Authority may also involve stakeholders in its

considera�on of a plan of work via its consulta�on and engagement procedures.

Second, the Council considers the LTC’s recommenda�on on the proposed plan of work:

if the LTC recommends approval, the Council must approve the plan of work unless two-thirds of members present and
vo�ng vote against approval, and a majority of the members of each of the five chambers of the Council decide to disapprove
the plan of work; and

if the LTC recommends disapproval, the Council is s�ll able to approve a plan of work if two-thirds of members present and
vo�ng vote for approval, and there is no majority in any of the chambers of the Council represen�ng major consumers,
investors or importers, or among the developing countries in the other chambers, that opposes approval.

If the Council fails to make a decision within 60 days, the plan of work is deemed to be approved, unless the Council decides to

extend this �me period.
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OUTS IDE  PART IC IPAT ION IN THE  WORK OF THE
AUTHORITY

The regulatory and decision-making processes outlined above focus on UNCLOS

States Par�es and technical experts, who are primarily responsible for the

elabora�on and adop�on of RRPs and approval of plans of work for explora�on and

exploita�on. However, there are addi�onal mechanisms for other stakeholders,

including members of the public, to engage in the work of the Authority.

Non-UNCLOS States, interna�onal organisa�ons and non-governmental

organisa�ons (“NGOs”) are able to apply for observer status with the Authority. This

enables them to par�cipate in Authority mee�ngs but does not provide any vo�ng

rights.

The Authority has also arranged workshops and sessions on scien�fic and technical issues rela�ng to deep seabed mining to

broaden the range of en��es that can contribute to its work. These have been open to a range of par�cipants including from

civil society, private industry, and academia.

Prospec�ve contractors and interested par�es are also able to engage by way of their Sponsoring State or States. This is

par�cularly relevant to the work of the Council where UNCLOS States Par�es directly consider and decide upon the contents of

RRPs and the approval of plans of work.

In 2018 and 2020 the Authority also established “informal working groups” to advance discussions on the dra� regula�ons

rela�ng to exploita�on. This includes specific groups working on the protec�on and preserva�on of the marine environment;

inspec�on, compliance and enforcement; ins�tu�onal ma�ers; the financial terms of contracts; and the President’s Text – a

catchall document containing ma�ers not covered by another group, including the rights and obliga�ons of contractors and

general procedures, standards and guidelines. The informal working group mee�ngs have been open to observers and other

stakeholders. They have been invaluable avenues for a variety of stakeholders to monitor the progress of and contribute to the

development of the dra� regula�ons, which will be bu�ressed by stakeholders’ formal consulta�on roles during a review of a

plan of work.

IMPL ICAT IONS FOR PROSPECT IVE  CONTRACTORS

The process for the adop�on of RRPs for exploita�on and associated decision-making requirements, while complex, are clearly

outlined in UNCLOS and the 1994 Agreement. A proper understanding of the processes for the adop�on of RRPs and how

applica�ons for plans of work will be considered by the Authority is cri�cal for prospec�ve contractors for exploita�on, including

because:

visibility of the appropriate stages of the Authority’s process for the adop�on of RRPs can ensure prospec�ve contractors are
be�er prepared for and ready to operate in accordance with likely regulatory requirements;

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 4



" T h e  A u t h o r i t y ’s  r e c e n t

s e s s i o n  i n  J u l y

d e m o n s t r a t e s  t h a t  t h e

c o m i n g  1 2  t o  1 8

m o n t h s  w i l l  b e  c r i t i c a l

t o  t h e  d e v e l o p m e n t  o f

t h e  d e e p  s e a b e d  m i n i n g

i n d u s t r y  a n d  t h e

r e g u l a t o r y  r e g i m e  t h a t

u n d e r g i r d s  i t . "

understanding the Authority’s mandate can help prospec�ve contractors to
be�er target their engagement, including with relevant UNCLOS States Par�es. It
also will ensure they are ready to make use of opportuni�es such as the informal
working groups to contribute to the development of suitable RRPs and protect
their interests in that process; and

a proper knowledge of these processes and requirements will be�er prepare
prospec�ve contractors if they ever need to challenge an unlawful decision by
the Authority or enforce their rights, including through UNCLOS’s regime for
compulsory and binding dispute se�lement.

ROADMAP AND T IMEL INE FOR THE  ADOPT ION OF
RRPS  FOR EXPLOITAT ION

The Authority was legally obligated to elaborate and adopt all necessary RRPs for exploita�on by 9 July 2023 following a request

from the Republic of Nauru in 2021. The Authority and its member States failed to meet this deadline, thus breaching the 1994

Agreement. Following the expiry of the 9 July 2023 deadline, the 1994 Agreement permits applicant contractors to submit plans

of work for exploita�on, which the Authority is obliged to consider and provisionally approve.

On 21 July 2023 the Council adopted a decision recognising “the expira�on of the two-year deadline on 9 July 2023” and se�ng

out a roadmap for the elabora�on and adop�on of RRPs for exploita�on. The roadmap aims to have the RRPs adopted during

the thir�eth session of the Authority, with Council mee�ngs planned for November 2023, March 2024, and July 2024. It also

envisages the prepara�on of a consolidated nego�a�ng text of the RRPs for exploita�on a�er the end of the third part of the

Authority’s twenty-eighth session (which is scheduled to end on 8 November 2023).

The Council also decided that if an applica�on for a plan of work was submi�ed before RRPs for exploita�on have been adopted

that it would consider “the understanding and applica�on of” the relevant provision of the 1994 Agreement “with a view to

reaching, as a ma�er of priority, a common understanding and accordingly reaching a decision, including the possible issuing of

guidelines or direc�ves, without prejudice to the Commission’s mandate.” This decision reflects the Council’s inten�on to

preserve the right of applicant contractors to submit plans of work for exploita�on in the absence of the adop�on of the RRPs

and to have their applica�on assessed based on the criteria contained in Sec�on 1, Paragraph 15(c) of the Annex to the 1994

Agreement.

CONCLUS ION

The Authority’s recent session in July demonstrates that the coming 12 to 18 months will be cri�cal to the development of the

deep seabed mining industry and the regulatory regime that undergirds it. As such, now is the �me for credible and effec�ve

engagement by interested stakeholders including prospec�ve contractors, to contribute to the Authority’s work. Such

engagement can only occur based on a proper and considered understanding of the opera�ons of the Authority. This ar�cle has

provided an introduc�on to some of the key processes and issues. However, bespoke advice directed at specific circumstances

and interests will be key to prospec�ve contractors understanding and engaging with the Authority as it charts the future of

deep seabed mining in the Area.
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