
" The  po l i c y  o f  t h e
l aw  s hou l d  be  t o
advance ,  ra t h e r  t han
re t a rd ,  t h e  a cc r ua l  o f
a  cau s e  o f  a c t i o n . "

C O M M E R C I A L  D I S P U T E S
W E E K LY  –  I S S U E  1 6 9
11 JULY 2023 ARTICLE

B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Construc�on – Design Liability

The Court of Appeal has upheld a lower court decision that a building designer owed

a duty of care to the building developer, even though the design defect caused no

immediate physical damage and was not discovered un�l a�er the developer sold

the buildings. The duty of care was against the risk that the design of the buildings

would contain structural defects that would have to be remedied. Where the

inherent design defect did not cause physical damage, the cause of ac�on for

economic loss arose on prac�cal comple�on. At that point, the defec�ve and

dangerous structural design had been irrevocably incorporated into the buildings

and the developer had suffered ac�onable damage because the buildings were

structurally deficient. The fact that the developer no longer owned the buildings when the defect was discovered was

immaterial. The developer would remain liable to the purchasers and may suffer loss that it could recover from the designer

under the Defec�ve Premises Act 1972.

URS Corp Ltd v BDW Trading Ltd [2023] EWCA Civ 772, 3 July 2023

Mari�me – Charterparty

The MV GLOBE DANAE was chartered on a �me charter trip to carry coke in bulk from India to Brazil. In Brazil the intended

receivers rejected the cargo so the vessel sat idle in tropical waters for at least 42 days. Bo�om fouling occurred but the vessel

was delivered without hull cleaning. Owners cleaned the hull before delivering the vessel into its next fixture and then sought to

claim the costs, including hire from charterers. The Commercial Court upheld the decision of the arbitral tribunal that charterers

were liable for the �me and expense of the cleaning at the charterparty hire rate at the first workable opportunity, based on

clause 86 of the charterparty. The first opportunity could be a�er the vessel was redelivered. This accorded with the commercial

purpose; the vessel needed underwater cleaning because of the charterers’ orders that it remain idle and so they must therefore

pay for the �me and cost of remedying the consequent fouling.

Smart Gain Shipping Co Ltd v Langlois Enterprises Ltd [2023] EWHC 1683 (Comm), 5 July 2023
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Construc�on

In a part 8 claim challenging an adjudica�on claim, the court has considered the interpreta�on of a clause of the contract (based

on the JCT Minor Works Building Contract 2016 edi�on) that provided for the employer to serve no�ce of termina�on a�er a

con�nued default by the contractor for seven days (clause 6.4.2). The issue was when that seven-day period expired and

whether it was to be calculated as clear days. The court held that in the light of the importance of ensuring that the contractor

has a full seven days in which to address the issues specified in a warning no�ce, it would have agreed with the adjudicator and

construed clause 6.4.2 as referring to a period of seven clear days, ending in this case at midnight on 8 September 2021. On that

analysis, the claimant employer’s termina�on was premature and invalid because it was served on the morning of 8 September,

rather than 9 September.

Bellis v Sky House Construc�on Ltd [2023] EWHC 1473 (TCC), 23 June 2023

Disclosure

The claimant had been ordered under Prac�ce Direc�on 57AD to provide informa�on about the roles of certain individuals and

their employer companies within the claimant group. The claimant applied for a varia�on of the order owing to concerns about

German privacy law requirements in rela�on to sensi�ve personal informa�on about the individuals. The court rejected the

applica�on. There was likely to be sufficiently relevant informa�on for the dispute in the categories of documents ordered to be

disclosed. This overrode any right to privacy and confiden�ality of sensi�ve personal informa�on and disclosure could not

arguably give rise to a breach of data protec�on obliga�ons under German law.

Steenbok Newco 10 Sarl v Formal Holdings Ltd [2023] EWHC (Comm), 30 June 2023 (extemporary decision not yet publicly

available)

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Ryland Ash

Charles Buss Nikki Chu

Dev Desai Sarah Ellington

Andrew Hutcheon Alexis Mar�nez

Theresa Mohammed Tim Murray

Mike Phillips Rebecca Williams
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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