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The Italian Revenue Agency (the “Agency”) with response no. 365
"Deeds of incorporation of 3 July 2023, has confirmed that deeds of incorporation of

of surface rights on surface on agricultural land are subject to a 15% registration
agricultural land are tax.

subject to a 15%

registration tax." Specifically, the Agency deems that the applicable tax treatment for registration tax

purposes is regulated by Article 1, third paragraph, of the First Part of the Tariff
annexed to Italian Presidential Decree 131/1986, to the extent that the surface
rights involve land intended for agricultural use. Indeed, the rule provides that “if the transfer involves agricultural land and its
related appurtenances in favour of subjects other than direct farmers and professional agricultural entrepreneurs, enrolled in the
respective welfare and pension management scheme”, then the registration of the relative deed is subject to tax with a rate of
15%.

In this sense, the (obviously extensive) interpretation of the rule by the Agency effectively equates the establishment of a real

right of enjoyment to a type of transfer.

This interpretation had already been previously refuted by the Italian Supreme Court, initially in relation to the deeds of
incorporation of land easements, and subsequently with specific reference to the deeds incorporating the surface rights (Order

No. 3461 of 2021).

In particular, following a rather literal interpretation of the legislative text, the Italian

Supreme Court believes that the acts constituting a real right of enjoyment do not "The recent stance of

entail any “transfer” of ownership and should therefore be subject to a 9% the Agency therefore

registration tax according to Article 1, first paragraph, of the First Part of the Tariff,- represents a backwards
step in that it risks
attached to Italian Presidential Decree 131/1986 as “deeds transferring for P

. ) . . generating uncertainty
consideration the property of real estate in general and deeds transferring or .
for operators in the

establishing_real property rights of enjoyment”. .
establishing real property, rights of enjoy. photovoltaic sector.”
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Moreover, the Agency, embracing the approach taken by the court of law in various decisions related to the establishment of
servitude rights on agricultural lands, has surpassed the guidelines contained in the previous administrative practice, recognising

the application of the 9% registration tax (Resolution No. 4/E of 15 January 2021).

The recent stance of the Agency therefore represents a backwards step in that it risks generating uncertainty for operators in the
photovoltaic sector, who had previously acted in accordance with the Italian Supreme Court’s view that the establishment of

surface rights on agricultural land is among the acts subject to a 9% (rather than 15%) registration tax.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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