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BITE SIZE KNOW HOW FROM THE ENGLISH COURTS

Arbitration - Failure of appointment

"Whilst the effect of An alleged agreement for the supply of aircraft parts contained a clause providing
that construction is that disputes be referred to arbitration, but gave no details as to the appointment
'double service' the procedure. The claimant supplier purported to commence arbitration by a notice to
result is not an the defendant proposing the appointment of a sole arbitrator. It subsequently
absurd one." applied to the Court for an order under section 18 Arbitration Act 1996 for directions

on the basis that the procedure for appointment of an arbitrator had failed. The

Global Aerospares
Limited v Airest AS court refused to give directions because its jurisdiction under section 18 had not

been engaged. The notice to commence arbitration complied with the Arbitration
Act 1996 requirements, but not the notice provisions of the contract, which required
service by email and personally; it had not been served personally. The notice had not validly commenced the arbitration
procedure, therefore the procedure could not yet have failed.

Global Aerospares Limited v Airest AS [2023] EWHC 1430 (Comm), 13 June 2023

Anti-suit Injunction — Breach

The claimant obtained an anti-suit injunction (“ASI”) against the defendant that prevented it from commencing or pursuing
foreign claims or proceedings for the purpose of delaying payment of certain bonds. The relevant contractual agreements
contained London arbitration and English court jurisdiction clauses. The defendant subsequently applied to intervene in Italian
proceedings involving one of the claimant’s subsidiaries. Those proceedings made a link between the subsidiary and sanctioned
individuals, and supported the defendant’s position that it was not in breach of the construction contract by suspending
performance of its obligations, as the sanctions made it unlawful to continue performance. The claimant was seeking to have the
decree in the Italian proceedings set aside. The Court of Appeal agreed with the judge at first instance who rejected the
defendant’s arguments that, as a matter of construction of the wording, the ASI did not prohibit its participation in the Italian
proceedings. The wording of the ASI was very clear and not open to question.

LLC Eurochem North-West-2 v Tecnimont SPA [2023] EWCA Civ 688, 21 June 2023

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+44 207814 8141/2 1


https://caselaw.nationalarchives.gov.uk/ewhc/comm/2023/1430#start-of-document
https://caselaw.nationalarchives.gov.uk/ewca/civ/2023/688#start-of-document

WATSON FARLEY & WILLIAMS

Arbitration — Security for costs

Following an LCIA arbitration the tribunal made a final award in favour of GE Energy Austria GmbH (“GE”) that included a
substantial costs award. The defendant Arabian Bemco Contracting Co Ltd (“ABC”) had given security for costs and £2.7m had
been paid into an escrow account, access to which required the permission of an authorised signatory for each of ABC and GE.
Following the award, ABC failed to execute a transfer notice giving effect to any costs award within 20 days, as the escrow
agreement obliged it to. GE successfully applied to the English court for an order under section 39 of the Senior Courts Act 1981
obliging ABC to execute the transfer notice. If it failed to do so, GE’s solicitors may do so on its behalf. Although an application
under section 39 arose following failure to comply with an order of the court, given the history of non-engagement by the
defendant and the likelihood of default, the court could and would make a conditional order, which would save time and costs.
Therefore, the authorisation of GE’s solicitors to execute the notice would only take effect upon default.

GE Energy Austria GmbH v Arabian Bemco Contracting Co Ltd and another [2023] EWHC 1375 (Comm), 21 April 2023 (decision

only recently available and not yet publicly available)

CMR Convention — Jurisdiction

DSV transported mobile phones for Huawei by road from the UK to the Netherlands. 300 of the phones went missing during
transit. Carriage was subject to the Convention on the Contract of the International Carriage of Goods by Road (“CMR
Convention”). DSV sought a declaration of liability from the Dutch courts and obtained a decision that the claim was time-
barred. Huawei’s insurers sought to bring English court proceedings, that DSV challenged on the basis that the English court had
no jurisdiction as the claim was already subject to the Dutch courts’ jurisdiction. The English court rejected the insurers’
argument that the Dutch court decision was not enforceable under the CMR Convention as it was a decision that the Dutch court
did not have jurisdiction as the claim was time barred. The English court held that the Dutch court was a competent court and its
judgment that the claim was time barred was of the same nature as a decision on liability and therefore new actions under the
CMR Convention were precluded.

Huawei Technologies (UK) Limited and another v DSV Solutions Limited [2023] EWHC 1505 (Comm), 23 June 2023

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolution

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Ryland Ash
Charles Buss Nikki Chu

Dev Desai Sarah Ellington
Andrew Hutcheon Alexis Martinez
Theresa Mohammed Tim Murray

Mike Phillips Rebecca Williams
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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