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The tex t  o f  the proposed EU Corporate Sus ta inabi l i ty  Due Di l igence Direc t ive (“CSDDD”)  has not

been f ina l ly  agreed and i t s  fu l l  impact  wi l l  depend on how i t  i s  implemented in  each of  the Member

Sta tes .  However,  as  the European Par l iament  adopted amendments  to  the tex t  o f  the d i rec t ive on 1

June,  bus inesses  would be wel l  advised to begin preparat ions,  g iven the ex ten t  o f  the obl igat ions

on qual i fy ing companies  and the s igni f icant  impact  th i s  wi l l  a l so have on companies  wi th in the i r

“chain of  ac t iv i t ies”  (both ups t ream and downst ream supply chains )  and o thers  doing bus iness  wi th

them. Bus inesses  should cons ider  wel l  in  advance:

its impact on new and exis�ng business rela�onships;

the poten�al need for investment to address systemic issues in supply chains
(par�cularly where there are no alterna�ve suppliers available);

its impacts on business models and strategies, including poten�al risks involved in
moving towards more integrated circular economy models; and

how these may need to be reflected in contractual documents, par�cularly those which may remain in force for a significant
period.

THE  CSDDD IS  SET  TO APPLY  TO:

companies domiciled in EU member states with:

500+ employees on average and a net worldwide turnover of €150m+ in the last financial year; or

250+ employees on average and a net worldwide turnover of €40m in the last financial year and where at least €20m was
generated in specified high risk sectors including tex�les, agriculture and extrac�ves.

Companies domiciled outside the EU which:

Generated a net turnover of more than €150m in the EU in the financial year preceding the last one; or

Generated a net turnover of more than €40m in the financial year preceding the last one and at least €20 m was
generated in one or more of the specified high risk sectors.
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" Th i s  may  be  an
ope ra t i o na l  bu rden
f o r  compan i e s  w i t h  a
l a rge  numbe r  o f
s upp l i e r s  and  o r
c u s t ome r s . "

" I t  c an  t a ke  a
numbe r  o f  y ea r s  f o r
s upp l i e r s  t o  b r i ng
t h emse l v e s  i n t o  l i n e
w i t h  ce r t i f i c a t i o n
s t anda rd s . "

So, if you are a qualifying company or fall with the chain of ac�vi�es of a qualifying company, what are the prac�cal steps which

you should consider?

MAP YOUR BUS INESS  RELAT IONSHIPS

Companies will be required to take measures which are “reasonably available” and

“capable of achieving the objec�ves” to iden�fy actual and poten�al adverse

impacts arising from their own opera�ons and those of their direct (i.e. contractual)

and indirect business partners, which relates to their chain of ac�vi�es, both

upstream (i.e. raw materials, manufacture etc.) and downstream (including

distribu�on and waste/ recycling) where that ac�vity is carried out on behalf of the

company.

This will be a challenge for businesses with complex products and those who have made efforts towards circularity of their

products including through closed loop recycling. Also, this may be an opera�onal burden for companies with a large number of

suppliers and or customers, such as distributor companies. Although a number of businesses have already taken steps to map

their supply chain, this is o�en limited to “first �er” suppliers, namely those suppliers with a direct contractual rela�onship to

the company. Par�cularly where long-term agreements are likely to be in place, businesses may need to consider now how they

are going to gather informa�on to facilitate mapping. This may poten�ally be through the introduc�on of contractual clauses

which require upstream suppliers to iden�fy their own suppliers (and guarantee that the raw materials or other inputs supplied

to the company are derived from those suppliers). Further or alterna�vely, suppliers could be required to provide a guarantee

that all raw materials or other inputs are from a cer�fied source. This can quite o�en result in long and challenging discussions

as companies will not be prepared to disclose their own suppliers to avoid being “circumvented” in the future. Contractual

solu�ons for this dilemma can include specific warran�es or disclosure to and statements of compliance from third par�es.

As it can take a number of years for suppliers to bring themselves into line with cer�fica�on standards, early warning of future

requirements, poten�ally paired with incen�ves to facilitate and reward steps taken towards cer�fica�on could be helpful to

ensure that key supply chain links are able to be maintained following the coming into force of the direc�ve, without becoming a

headache for regulated companies.

Companies are expected to gather informa�on on actual and poten�al adverse

impacts from a number of sources, including independent reports and consulta�ons

with poten�ally affected groups, including workers and other relevant stakeholders.

As a result, contracts may also need to be modified to allow for auditors to gather

informa�on and for access to be given to workers, as well as appropriate protec�ons

for workers, such as guarantees that they will not face any penal�es for providing

accurate informa�on as part of the process.

REV IEW YOUR POL IC IES  AND UPDATE  WHERE
NECESSARY ( INCLUDING COMPLAINTS  MECHANISMS)
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"Ex i s t i ng
wh i s t l e b l ow i ng
s cheme s  a re  un l i ke l y
t o  co v e r  o f f  a l l  o f  t h e
requ i remen t s  f o r  t h e
regu l a t i o n  and  w i l l
n e ed  t o  b e  upda t ed . "

Companies will be required to “integrate due diligence into all their policies and risk management systems” in addi�on to having

a separate due diligence policy in place.

Many companies will already have a due diligence policy in place (o�en integrated into procurement policies) as well as a code

of conduct. However, these will need to be updated to make sure the specific requirements under the regula�on are covered,

and care will need to be taken to ensure that compliance with the code of conduct is mandated through all other relevant

policies and procedures and that compliance can be verified.

As the code of conduct is to apply to all employees, subsidiaries and direct and indirect business partners, this will require

amendments to significant numbers of other policies, ideally with built in measurement and incen�visa�on measures. For

example, amendments may be necessary to employment contracts, review guidelines, bonus schemes, contractual clauses

(including the requirement to cascade provisions to onwards contractors in the supply/ value chain), repor�ng schemes etc.

Complaints’ mechanisms are also a key part of the new requirements, including as a source of informa�on for mapping

purposes. Although the regula�on specifically provides for a link with the whistleblowing regula�on, exis�ng whistleblowing

schemes are unlikely to cover off all of the requirements for the regula�on and will need to be updated.

Because the complaints mechanism will need to be open to considering issues not

only within the opera�ons of the company itself, but also the opera�ons of its

business partners, contractual provision will need to be made for the company to be

able to gather informa�on on complaints made, as well (where appropriate) for

indemni�es where redress is to be given to affected individuals, either through the

complaints mechanisms or under the new civil liability regime established by the

regula�on.

Finally, training for key account managers needs to be provided as it is of utmost

importance to inform key accounts at an early stage about poten�al changes in the

business rela�ons. This may also include discussing sensi�ve topics.

UPDATE  PRECEDENT CONTRACTS

Contractual terms are the main method by which the CSDDD expects companies to be able to (a) gather informa�on on

poten�al issues and whether mi�ga�on measures are effec�ve and (b) exert “leverage” on business partners and others to

undertake mi�ga�on measures. Some of the contractual clauses which might need to be considered are discussed above. The

regula�on recognises that it might not be possible to nego�ate clauses which give the expected level of insight and leverage to

companies caught by the regula�on, but it will be important for companies to show that they have made an effort to incorporate

relevant clauses where at all possible.

The Commission is also expec�ng to put together its own precedent clauses, which businesses would be well advised to consider

inser�ng straight into their standard contract terms where the context allows. However, for the reasons set out above,

businesses may not wish to wait for these clauses to be released before star�ng to equip themselves with the necessary

contractual powers to get ready for implementa�on.
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" Impo r t an t  f o r
compan i e s  t o  s how
t ha t  t h e y  ha ve  made
an  e f f o r t . "

"Many  human  r i gh t s
and  en v i ronmen t a l
i s s u e s  do  no t  ha ve  a
s i ng l e  cau s e . "

PUT  IN PLACE STR INGENT RECORD-KEEP ING

For companies with complex supply chains and those opera�ng in high-risk sectors,

there are likely to be a number of points where the company will be expected to

take a decision on what is “reasonable”. As these are some of the decisions most

likely to be challenged, either as a ma�er of principle or in order to seek to deny a

company of defences where faced with a civil liability claim (as expressly provided

for in the direc�ve), it will be important to have a record of the data collected on

which such decisions were based, the advice taken (and why it was reasonable to rely on that advice), the reasoning behind the

decision and when the decision would be re-visited (including �me for prepara�on, informa�on gathering etc.).

Having contemporaneous notes on all of these ma�ers will make it much easier to respond to requests for informa�on from civil

society organisa�ons, respond to complaints, provide informa�on to regulators and (if necessary) defend civil claims.

INVEST IGATE  PROJECTS  DES IGNED TO ADDRESS  UNDERLY ING ISSUES

Where issues arise, even if they are not directly within the control of the company, the company will be expected to take ac�on

to address them. That is par�cularly the case where the en�ty closest to the issues is an SME. The direc�ve states that

companies should make a relevant “investment”. Although the meaning of this is not clear, there is also reference to the

provision of “financing, such as direct financing, low-interest loans, guarantees of con�nued sourcing, or assistance in securing

financing, or guidance, such as training or upgrading management systems”.  Further considera�on would, of course, also need

to be given as to whether such measures would be possible for companies which are not licensed to provide regulated financial

services in applicable jurisdic�ons.

Many human rights and environmental issues do not have a single cause and

addressing those issues can necessitate long-term, consistent investment from a

number of par�es, including states. Companies are therefore unlikely to be able to

either fully mi�gate issues immediately on the coming into force of the direc�ve or

by themselves. Companies may therefore consider the poten�al to leverage capital

to make “impact” investments, where the financial return on the investment should

allow for evergreen investment in exis�ng and new ini�a�ves, but the “impact”

return could also help to show a real outcome from efforts taken to address systemic issues. This will be par�cularly important

where a company is unable, for example, to source raw materials for its products from alterna�ve sources which do not

engender human rights issues and/or withdrawal of the company from a par�cular supplier has the poten�al to cause more

issues.

Get in touch with the authors or your usual WFW contact to find out how we can support you in understanding the likely

impacts of the CSDDD and how this might be implemented throughout contractual rela�onships.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 4



K E Y  C O N TA C T S

SARAH ELL INGTON
PARTNER LONDON

T: +44 20 3314 6317

SEllington@wfw.com

DR F.  MAXIMIL IAN
BOEMKE
PARTNER HAMBURG

T: +49 40 800 084 326

mboemke@wfw.com

DISCLAIMER
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Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
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completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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