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The UK Cour t  o f  Appeal  has prov ided c lar i ty  on the impor tant

i ssue of  whether  the one-year t ime bar under Ar t ic le  I I I  Ru le  6 of

the Hague-Visby Ru les  appl ies  to  misde l iver y of  cargo af ter

d ischarge.  The judgment  in  F IMBank PLC v KCH Shipping Co L td

[2023] EWCA Civ 569 conf i rmed that  the t ime bar does apply

and reso lves  a ques t ion which was le f t  unanswered by Mr Jus t ice

Foxton in  The Alhani  [2018] EWHC 1495 (Comm).

BACKGROUND FACTS

A cargo of coal (the “Cargo”) was shipped on the GIANT ACE (the “Vessel”) in March 2018 under bills of lading on the

CONGENBILL form (“B/Ls”). FIMBank PLC (“FIMBank”) financed the purchase of the Cargo and as holder of the B/Ls, brought

claims for the alleged misdelivery of the Cargo against the contractual carrier, KCH Shipping Co Ltd (“KCH”). The B/Ls were

subject to the Hague-Visby Rules, including the �me bar in Ar�cle III Rule 6 that required suit to be brought within one year of

delivery or the date when cargo should have been delivered. Original B/Ls were not available at the discharge ports in India, so

the Cargo was discharged into stockpiles in mid-April 2018 against le�ers of indemnity issued to KCH by the charterers.

FIMBank was le� unpaid under its financing arrangement and wanted to exercise its security by demanding delivery under the

B/Ls. By the �me FIMBank tried to exercise its security, the Cargo had already been discharged from the Vessel and collected

from stockpiles at the Indian discharge ports by local receivers.

FIMBank brought a claim in arbitra�on against KCH under the B/Ls. However,

FIMBank only commenced arbitra�on against KCH on 24 April 2020, i.e. two years

a�er discharge. The applica�on of the �me bar was dealt with as a preliminary issue

in the arbitra�on.
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The arbitra�on tribunal decided that the claim was �me-barred because Ar�cle III, Rule 6 of the Hague-Visby Rules applied, even

if the misdelivery happened a�er discharge. This was subsequently affirmed by the High Court (see our previous ar�cle on that

decision here).

I SSUES  BEFORE THE  COURT  OF APPEAL

FIMBank appealed to the Court of Appeal with the following ques�ons:

1. Does Ar�cle III, Rule 6 of the Hague Visby Rules apply to a claim for misdelivery occurring a�er discharge of the cargo has
been completed?

2. If not, was there an implied term in the B/Ls to the effect that the Hague Visby Rules including Ar�cle III, Rule 6 would apply
to govern the par�es’ rela�onship a�er discharge of the cargo?

3. If the answer to either of these ques�ons is “yes”, does clause 2(c) of the Congenbill form have the effect of disapplying the
�me bar in Ar�cle III, Rule 6?

DECIS ION AND REASONING OF THE  COURT  OF APPEAL

The Court of Appeal agreed with both the Tribunal and High Court that FIMBank’s

claim was �me barred. It rejected the sugges�on that clause 2(c) of the CONGENBILL

form disapplied Ar�cle III, Rule 6 from the period a�er discharge and it was

unnecessary to reach a final conclusion on ques�on (2) in light of the affirma�ve

answer to ques�on (1).

In coming to its decision on the interpreta�on of the �me bar at Ar�cle III, Rule 6 of the Hague-Visby Rules, the Court of Appeal

relied on the “travaux preparatoires” (preparatory works) for the Hague-Visby Rules. It found that they made it clear that the

object and purpose of the dra�ers of the Visby revisions to the Hague Rules was to extend the applica�on of the �me bar at

Ar�cle III, Rule 6 to claims for non-delivery or misdelivery occurring a�er discharge. It was immediately apparent from the

wording of Ar�cle III, Rule 6 of the Hague-Visby Rules that it was intended to be of wider scope than the original rule, but this

“bull’s eye” from the dra�ers indisputably pointed to a definite legal inten�on.

The Court of Appeal also decided that that clause 2(c) did not disapply the Hague-Visby Rules �me bar. Clause 2(c) either

completely excluded KCH’s liability for misdelivery (in which case FIMBank would not have a claim) or KCH remained liable for

misdelivery a�er discharge in spite of clause 2 (c).

As well as the overall conclusions reached on the �me bar, the decision is interes�ng

for its commentary on the use of preparatory materials and the approach to

interpreta�on of interna�onal trea�es.
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the Court of Appeal concluded that, in contrast with the Hague-Visby Rules, under the Hague Rules Ar�cle III Rule 6 does not
apply to misdelivery a�er discharge. It appears that the addi�on of “whatsoever” a�er the words “discharged from all
liability” in the Hague-Visby Rules was the clincher;

this may lead to nego�a�ons in the future between par�es as to whether Hague Rules or Hague Visby Rules ought to apply;

shipowners have the comfort of some certainty. It would have been unclear on FIMBank’s case how long a period a�er
discharge over the ship’s rail is needed before the �me bar ceases to apply; and

financing banks ought to be wary and diarise 12 months from discharge irrespec�ve of delivery.

K E Y  C O N TA C T S

MIKE PHILL IPS
PARTNER LONDON

T: +44 20 7814 8170

mphillips@wfw.com

ARCHIT  DHIR
SENIOR ASSOCIATE LONDON

T: +44 203 036 9821

adhir@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3

https://www.wfw.com/people/mike-phillips/
tel:+44 20 7814 8170
mailto:mphillips@wfw.com
https://www.wfw.com/people/archit-dhir/
tel:+44 203 036 9821
mailto:adhir@wfw.com

