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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Sanc�ons – Loan Notes

The defendant, Shushary, was a subsidiary of a Russian bank called VTB Bank PJSC

and therefore became subject to sanc�ons because of the war in Ukraine. The

claimant, Fortenova, had issued loan notes with a face value of approximately

€400m that were held by Shushary. The notes are governed by English law and

subject to the exclusive jurisdic�on of the English courts. Fortenova wanted to

refinance and therefore redeem the notes held by Shushary before their maturity

date in September 2023 but was concerned that this was prohibited by the sanc�ons

in place. The court held that the notes could be redeemed with the money being

paid into court. Shushary would then have to apply for the money to be released

from there, when and if sanc�ons are li�ed. The court also held that Fortenova was

not liable for default interest on the notes because it had been unable to pay interest to Shushary in accordance with the

subscrip�on agreement while the sanc�ons had been in place.

Fortenova Group DD v LLC Shushary Holdings and others [2023] EWHC 1165 (Ch), 12 May 2023

Avia�on – Leasing

The defendant agreed to lease a Boeing 737-700 from the claimant for a term of 96 months, due to end on 3 May 2026. The

defendant defaulted on a number of payments. A rent deferral agreement was entered into but there were then further

payment defaults. The claimant brought a claim for the accrued sums due and also future rentals that became due upon the

Events of Default. The defendant remained in possession of the aircra�. The court held in favour of the claimant and granted

summary judgment, rejec�ng the defendant’s arguments as to lack of verifica�on of sums due and lack of en�tlement under the

contract. The invoices and schedules of sums due that the claimant produced were sufficient “determina�ons” for the purposes

of the lessor determina�on clause (although they were not cer�ficates). There was no sugges�on of any error in calcula�on.

Once there was an Event of Default, the claimant was automa�cally en�tled to payment of all sums due up to the date of

redelivery, namely 3 May 2026. Notwithstanding the unsa�sfactory dra�ing of the lease, the meaning was clear and the

sugges�on that the clause was a penalty was rejected.

VS MSN 36118 CAV Designated Ac�vity Company v Spicejet Limited [2023] EWHC 1146 (Comm), 15 May 2023

Fo r t e n o v a  G r o u p  D D  v
L LC  S h u s h a r y  H o l d i n g s
a n d  o t h e r s

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 1

https://caselaw.nationalarchives.gov.uk/ewhc/ch/2023/1165
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ESG – Company directors

ClientEarth has unsuccessfully sought permission to bring a deriva�ve ac�on against Shell’s company directors for alleged breach

of their du�es under the Companies Act 2006. ClientEarth has 27 shares in Shell and sought to bring the claim on Shell’s behalf

against the directors. The allega�ons included asser�ons that the directors had failed to set appropriate emissions targets to

achieve net zero and had not prepared a plan to ensure compliance with a Dutch court order imposing an emissions reduc�on

obliga�on by 2030. The court concluded that ClientEarth had not established that the directors’ ac�ons were such that no

reasonable board of directors would manage the business risks in that way. The evidence fell short of establishing a prima

facie case that the way in which Shell’s business was being managed by the directors could not properly be regarded as in the

best interests of Shell’s members as a whole. ClientEarth has already indicated that it will challenge the decision.

ClientEarth v Shell Plc and others [2023] EWHC 1137 (Ch), 12 May 2023

For a more detailed discussion of the case, see this ar�cle by London Partner, Sarah Ellington.

Arbitra�on – Commodi�es

A vessel broke free of its moorings during loading of a cargo of Brazilian soyabeans and damaged the port’s ship loaders. The

vessel le� the berth with part of the cargo on board and was arrested on behalf of various par�es. The cargo and vessel were

subject to an extensive chain of contracts. In arbitra�on proceedings between Mitsui as sub-seller and DGO as buyer for an

indemnity from DGO for claims brought against Mitsui by par�es further up the chain, a FOSFA umpire found in Mitsui’s favour

against DGO. The Board of Appeal dismissed Mitsui’s indemnity claims but found that DGO was in breach for failing to have the

vessel called back to berth sooner and awarded damages to Mitsui. The court allowed Mitsui’s appeal under sec�on 69

Arbitra�on Act 1996 and remi�ed the decision to the Board. The Board of Appeal had misdirected itself as to the test for

remoteness. It had not done what it should have done, which was to consider whether the losses for which Mitsui claimed an

indemnity were of a ‘type’ or ‘kind’ which would have been in the par�es’ reasonable or specific contempla�on at the �me of

contrac�ng as not unlikely to result from the breach.

Mitsui and Co (USA) Inc v Asia-Potash Interna�onal Investment (Guangzhou) Co Ltd [2023] EWHC 1119 (Comm), 15 May 2023

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams

Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon

Alexis Mar�nez Theresa Mohammed

Tim Murray Mike Phillips
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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