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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Salvage – Contract forma�on

In a dispute arising out of the 2021 grounding of the EVER GIVEN in the Suez Canal,

the Admiralty Court held that no salvage contract had been agreed between SMIT

Salvage BV and the vessel owners. As a result, SMIT could claim a salvage reward for

the services provided under the Interna�onal Conven�on on Salvage 1989 or at

common law. Certain phrases could be used to make the par�es’ inten�ons clear,

but there were no hard and fast rules and each case turned on its facts. Here, the

communica�ons between the par�es indicated that they had reached agreement on

the terms for remunera�on. This enabled them to move on to nego�ate the detailed

contract terms by which they would be bound. The inten�on was that they would be

bound only by that detailed set of contractual terms.

Smit Salvage BV and others v Luster Mari�me SA and another (The ‘Ever Given’) [2023] EWHC 697 (Admlty), 30 March 2023

Construc�on – Adjudica�on

The Technology and Construc�on Court handed down judgment in a claim for summary judgment of an adjudica�on decision,

even though the par�es had se�led the claim a�er the dra� judgment was released. The decision involved construc�on of an

important element of the JCT Standard Building Sub-Contract Condi�ons SBCSub/C 2016 Edi�on. Elements was a subcontractor

on a project for the design and construc�on of three buildings as part of a residen�al apartment scheme in Salford. It had sent a

payment applica�on to the employer at 22:07 on 21 October 2022. The court held that the reference to ‘four days’ for receipt of

a payment applica�on prior to the Interim Valua�on Date (here 25 October 2022) did not mean clear days. Further, the

applica�on could be received up to 23:59:59 on that fourth day; it need not be received within office hours. This construc�on

provided certainty. Therefore, the payment applica�on was valid and the adjudicator’s award could be enforced.

Elements (Europe) Limited v FK Building Ltd [2023] EWHC 726 (TCC), 30 March 2023
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https://www.quadrantchambers.com/sites/default/files/2023-03/2023_-_03_-_30_ever_given_smit_v_luster_maritime.pdf
https://caselaw.nationalarchives.gov.uk/ewhc/tcc/2023/726


Interest rates

The Commercial Court confirmed that that the default interest rate for US dollar awards in the Commercial Court going forward

should be US Prime, irrespec�ve of whether the claimant has a US place of opera�ons or not and irrespec�ve of whether the

claim is a mari�me claim or not. This rate has been used in a number of Commercial Court decisions, both long-standing and

more recent. It should be used in preference to LIBOR because LIBOR is in the process of being discon�nued. Further LIBOR is

not a commercial borrowing rate (being an interbank rate), but US Prime is and is therefore more appropriate.

Lonestar Communica�ons Corpora�on LLC v Kaye and others [2023] EWHC 732 (Comm), 30 March 2023

Time bar – Deceit

In a dispute arising out of the ownership of property, the Court of Appeal confirmed that �me for the period of limita�on of a

deceit claim only started running when the claimant discovered the essen�al facts of the fraud that is found proved by the court.

Where the defendant told two lies that could form the basis of a claim in deceit or fraud and the claimant did not act when the

first lie was uncovered, the ques�on for limita�on purposes was whether the two lies formed part of the same cause of ac�on.

The court held that they did and that �me had started running in 2009 when the first lie was revealed. Although the claim in

deceit was statute barred, there was also a claim for breach of fiduciary du�es which was not statute barred and en�tled the

claimant to an indemnity from the defendant.

Seedo v El Gamal and others [2023] EWCA Civ 330, 30 March 2023

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:
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Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon
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Tim Murray Mike Phillips
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3

https://www.wfw.com/people/joanne-champkins/
tel:+44 203 036 9859
mailto:jchampkins@wfw.com
https://www.wfw.com/people/rebecca-williams/
tel:+44 203 036 9805
mailto:rwilliams@wfw.com
https://www.wfw.com/?post_type=people&p=274
tel:+44 20 7863 8950
mailto:award@wfw.com

