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At the end of  Januar y 2023, the Aus t ra l ian Compet i t ion and

Consumer Commiss ion ( the “ACCC”)  announced a crackdown on

socia l  media in f luencers  and the on l ine soc ia l  media p la t forms

they use.  Th is  i s  par t  o f  the i r  2022/23 compl iance and

enforcement  s t ra tegy,  which inc ludes decept ive marke t ing

conduct  and prac t ices  in  the on l ine/e-commerce sec tor  and on

socia l  media.  The crackdown is  a lso in  tandem and a l igned wi th

the ACCC’s  ongoing inves t igat ion in to d ig i ta l  p la t forms and the

misuse of  p la t forms for  mis leading and decept ive conduct  and the

ro le  of  adver t i sers  and adver t i s ing in  such misconduct .

WHAT IS  THE  FOCUS OF THE  ACCC CRACKDOWN?

The ACCC is examining social media content by influencers which:

does not clearly communicate that it is undisclosed or disguised adver�sing;

fails to disclose the rela�onship between a brand or product and the influencer; or

makes claims which are misleading or decep�ve.

These all fall under its core objec�ve of consumer protec�on.

WHO IS  THE  FOCUS OF THE IR  INVEST IGAT IONS?
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The ACCC is examining the social media posts and content of influencers with a par�cular focus on fashion, beauty and

cosme�cs, food and beverage, travel, health, fitness, wellbeing, paren�ng, gaming and technology. Reflec�ng the role and

influence of social media pla�orms, the ACCC used its Facebook page to ask Australian consumers to iden�fy influencers and

social media content which raised concerns about the conduct said influencers and the transparency of their posts. These

complaints and reports to the ACCC by Australian consumers reflect growing concern about influencer prac�ces by Australian

consumers and an increasing recogni�on by them that social media content should be transparent and honest. While the

primary focus of the ACCC inves�ga�on is on influencers, it will also examine the extent to which other par�es facilitate,

promote, encourage, sponsor and pay influencers and this is likely to include brands and brand owners, adver�sing and

marke�ng agencies and intermediaries and pla�orms such as TikTok, Facebook, Instagram and YouTube.

ONL INE PLATFORMS AND SOCIAL  MEDIA –  LOW
HANGING FRU IT?

The ACCC Facebook page complaints have served as the spearhead for its

inves�ga�ons into influencer conduct, but brands, brand owners, marke�ng and

adver�sing agencies and social media pla�orms should not consider themselves

exempt from its inves�ga�on. Their role in encouraging, suppor�ng and facilita�ng

the conduct of influencers is likely to be a key focus for the ACCC.  This would not be

the first �me it has inves�gated and prosecuted online pla�orms.

Online pla�orms, that do not operate onshore in Australia, are highly likely targets of

the ACCC inves�ga�on. The fact that a pla�orm targets Australian consumers from outside Australia has not proven any barrier

to ACCC inves�ga�on and prosecu�on. The ACCC prosecuted Trivago in the Australian Federal Court for misleading conduct in its

adver�sing and on its website, which cons�tuted breaches of the Australian Consumer Law (the “ACL”). The prosecu�on

revolved around claims that Trivago would enable Australian consumers to iden�fy the cheapest hotel rates or best deals on

hotels. The Federal Court found that Trivago’s pla�orm used an algorithm to promote and highlight hotel rates from which

Trivago earned the highest commission or remunera�on rather than displaying the lowest rates. In addi�on, the Trivago pla�orm

compared different categories of hotel rooms to create a false sense of savings.  In 2020, Trivago was fined AU$44.5m

(approximately US$29.9m) for these breaches of the ACL and Trivago’s appeal was dismissed in 2022.

Cri�cal to the judgment was that the conduct of Trivago, as the online pla�orm which interacted with Australian consumers, had

misled consumers in making recommenda�ons as to hotel prices and whether the best or cheapest rate was being offered to

them. By allowing or facilita�ng misleading and decep�ve conduct by influencers, social media pla�orms will likely face the

greatest risk of inves�ga�on and prosecu�on.
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A further aspect of the Trivago judgment was the need to ensure that online

pla�orms were accountable for their content and that there was clear and

transparent disclosure about content which would likely influence consumer

behaviour. Trivago and other online travel agencies provide a pla�orm and

marketplace on which various travel and other services are offered and which are

purchased by a consumer through their pla�orms and using their payment portals.

Although the content posted by influencers on social media pla�orms does not

necessarily use the same transac�onal structure, the ACCC is likely to examine the

extent to which social media pla�orms play a role in misleading Australian

consumers. While the ACCC could pursue individual influencers, its resources to do

so are not infinite and its objec�ves may be more effec�vely and efficiently served

by forcing social media pla�orms, adver�sers and brands to agree to control or

police content and for pla�orms, adver�sers and brands to remove social media

content which is not transparent and/or is misleading or decep�ve or require

influencers to modify their posts to remove misleading or decep�ve content and to

ensure that adver�sing is clearly marked as such. Making social media pla�orms responsible for influencer conduct, such as

through a code of conduct or in the pla�orm’s terms of use, may provide the ACCC with an effec�ve means of indirectly curbing

misleading and decep�ve conduct by influencers.

The ACCC inves�gated and prosecuted Allianz for misleading and decep�ve conduct

in rela�on to travel insurance products offered through the Expedia pla�orm. For

more on this, please see our ar�cles addressing the issues and the convic�ons and

judgments here and here. Expedia was not prosecuted and it is Allianz that faces civil

and criminal penal�es and sanc�ons. The basis on which Expedia was not

prosecuted remains undisclosed. If the posi�on is that the ACCC was unable to

prosecute Expedia for content on its pla�orm, this may provide other pla�orms with

some means of avoiding prosecu�on by the ACCC. As this would effec�vely allow

social media pla�orms to take li�le or no responsibility for content shared on their

pla�orms, the ACCC is likely to be assessing how to address this under exis�ng

legisla�on or whether further changes are required to the legal and regulatory environment to ensure that it can prosecute

pla�orms for content they host on their pla�orms. This issue may become more significant in the ongoing ACCC Digital Pla�orm

Services Inquiry.

The experience of Australian consumers with misleading and decep�ve claims about health and wellness treatments, notably in

rela�on to Covid-19 and weight loss treatments, has made many consumers less willing to trust and rely on social media

pla�orms. The complaints to the ACCC about influencer misconduct demonstrate and highlight this trust deficit. This is not

unique to Australia and Australian consumers but the fact that such issues are a global trend and development will not provide

any comfort or defence to an inves�ga�on by the ACCC, as is apparent from the prosecu�on of Trivago and Allianz. The impact of

such inves�ga�ons and prosecu�ons on social media pla�orms and their trustworthiness should not be underes�mated.

WHAT SHOULD ONL INE PLATFORMS DO?
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Social media pla�orms should be prepared to respond to such inves�ga�ons and be

prepared for prosecu�on, which at the very least, will be conducted in the glare of

public and media focus and scru�ny.

In preparing to respond to such inves�ga�ons, influencers, social media pla�orms,

adver�sing and marke�ng agencies and intermediaries should consider the

following:

is adver�sing clearly iden�fied as such?;

are social media posts, blogs, ar�cles and other content, which is or could be seen to
be disguised adver�sing, clearly marked as adver�sing or sponsored?;

does the content a�ract the a�en�on of pla�orm users in way which is intended to
promote the product or service?;

does the influencer, adver�ser and/or brand comply with the Australian Influencer Marke�ng Council Code of Prac�ce
and/or the Code of Ethics of the Australian Associa�on of Na�onal Adver�sers?;

does the influencer have permission to use brands and their IP when sharing content on the pla�orm?; and

to what extent does a brand, adver�ser and/or marke�ng agency have a reasonable level of control over the social media
content?

DEVI LS  AND DETAI LS  –  CONTRACTS WITH
INFLUENCERS

In any inves�ga�on of the role of influencers, the contractual arrangements between

influencers and brands, adver�sing and marke�ng agencies/intermediaries and

social media pla�orms are likely to be cri�cal and to be closely scru�nised. In

preparing to respond to such inves�ga�ons, influencers, social media pla�orms,

adver�sing and marke�ng agencies and intermediaries should consider the following

in rela�on to contractual terms with influencers:

are influencers required to disclose sponsorships and financial agreements with
and benefits from brands, brand owners and in respect of the goods and services
which they include, promote or refer to in their social media content on the
pla�orm?;

are influencers required to comply with the Australian Influencer Marke�ng Council Code of Prac�ce and/or the Code of
Ethics of the Australian Associa�on of Na�onal Adver�sers?;

if not, are influencers required to disclose in their content when that social media content is sponsored, an adver�sement or
a paid partnership?;

how do the contract terms deal with social media content posted by influencers which does not comply with brand
standards, guidelines or requirements?; and
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do the contract terms include provisions to address failures by influencers to meet these requirements, including dispute
resolu�on, penalty and termina�on provisions?
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
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This publica�on cons�tutes a�orney adver�sing.
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