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BACKGROUND

There are only a few weeks remaining for developers to commit to repairing fire

safety defects in high rise residen�al buildings. By 13 March 2023 the Department

for Levelling Up, Housing and Communi�es (the DLUHC) require developers to have

signed a legally binding pledge to remedy “life-cri�cal fire-safety works” in all

residen�al buildings over 11m that they were involved in developing or refurbishing

within the last 30 years. Over 49 of the country’s biggest developers have currently

commi�ed to that pledge with more expected to commit over the following few

weeks.

On 30 January 2022, the DLHUC issued the final ‘Self Remedia�on Terms and Deed

of Bilateral Contract’ (the Contract) to developers and they have been given six

weeks to sign. The Contract has been issued for signature following the introduc�on

of the Building Safety Act 2022 (BSA 2022) is a significant piece of legisla�on which

transforms the way buildings are designed, constructed and managed in England. BSA 2022 was introduced following several

high-profile building safety failures, most notably the Grenfell Tower fire tragedy in 2017.

Developers signing the Contract will be expected to work closely with building owners, management companies and residents to

ensure that any defects are iden�fied and rec�fied in a �mely manner. Here are some of the key provisions of the Contract:

1. Requirement  to  ident i fy  a l l  bui ld ings requir ing works

The Contract obliges developers to iden�fy buildings requiring remedial work as soon as reasonably prac�cable a�er entry into

the Contract. The assessment may be carried out without requiring developers to undertake a physical inspec�on of all buildings

developed or refurbished within their por�olio.
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Developers are also under an obliga�on to use all reasonable endeavours to obtain up-to-date copies of fire safety assessments.

Where a Fire Risk Appraisal of External Walls (FRAEW) has been recommended, or if having regard to the guidance under the

Publicly Available Specifica�on 9980:2022 (PAS 9980), there is reason to suspect that a FRAEW may be required, the developer

must obtain an up to date FRAEW for that building, unless exemp�ons apply.

2. Which bui ld ings are covered?

Under the Contract only certain buildings are required to be remediated by the developers. These are:

1. any residen�al and/or mixed-use building that includes one or more residen�al commonhold or leasehold proper�es under a
lease exceeding 21 years, or

2. a building owned by a registered provider (as defined under sec�on 80 of the Housing and Regenera�on Act 2008).

In each case the building must be in England with a height of 11 metres or above. The developer must have played a role as a

developer or the party refurbishing the building within 30 years prior to 5 April 2022.

3. Which defec ts  require repair?

The developer must carry out all necessary work to ensure all defects are promptly

remediated in accordance with the contractual standards (see below).

The Contract defines defects as “each defect, shrinkage, fault or other failing

whatsoever” which “gives rise to a life cri�cal fire safety risk” in the building that

arose from the design, construc�on or refurbishment of the building as part of the

developer’s works. In rela�on to the external walls and cladding, the standard is

linked to the requirements of PAS 9980. Regarding the internal parts, the standard

equates to all industry standards and applicable laws relevant to fire safety risks.

Any fire-safety risk that a fire safety assessment (as defined in the Contract) or FRAEW determines is not tolerable, irrespec�ve

of how this is expressed, will be deemed to be a life-cri�cal fire-safety risk.

4. What  cos ts  mus t  deve lopers  cover?

The developer must carry out remedial works at its own cost using suitably qualified sub-consultants, sub-contractors or

suppliers. Alterna�vely, the developer shall fund the costs of the building owner undertaking the remedial works through a

funding agreement.

The costs that developers may be required to carry out under the Contracts are extensive and include:

1. carrying out and comple�ng the works, and any subsequent snagging items,

2. arranging access to the remedial works, including gaining consents from owners of neighbouring land or property,

3. cost overruns that are not the fault of the building owner where it is not undertaking repair works,
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4. temporarily moving residents into alterna�ve accommoda�on where reasonably considered necessary by the developer to
complete the works (having first consulted the building owner and/or regulatory authority). Examples of where it may be
considered reasonable to temporally accommodate residents elsewhere are:
1. to avoid an immediate or imminent threat to life or other personal injury,

2. where it would not be reasonable for residents to con�nue to live during the repair works (for example where noise and
other disturbances cons�tute a nuisance),

5. professional adviser fees where appointed by the building owner, or by a majority of leaseholders subject to the developer’s
prior agreement (not to be unreasonably withheld or delayed), and

6. costs of obtaining planning permission or building consent.

5. Can bet terment  be c la imed?

The Contract requires developers to remedy defects to the contractual standard (see

above). Be�erment works are generally not required save in limited circumstances,

such where be�erment is unavoidable and necessary to:

1. complete the remedial works to the contractual standard,

2. obtain all planning, building control and other statutory permissions, consents etc,
and

3. obtain final sign off that the defects have been remedied.

6. What  are the consequences i f  a  deve loper  re fuses  to  s ign?

The DLUHC are determined that the major developers take responsibility for playing

their part in this crisis. Accordingly, if a developer fails to sign the Contract by the 13

March 2023 deadline, the DLUHC has threatened to block such developers from becoming a ‘Responsible Actor’ under imminent

secondary legisla�on due to be introduced under sec�ons 126-129 of BSA 2022.

This could have significant consequences on developers’ businesses, as the DLUHC could effec�vely block developers from

carrying out developments and receiving building control approval. Further, the DLUHC has threatened to make public which

developers fail to sign by the 13 March 2023 deadline, take steps to warn investors and customers of the risks arising from

con�nuing their commercial rela�onships with the developers in ques�on, and review its own commercial rela�onships and

engagements with such developers. Such measures would effec�vely blacklist developers, preven�ng them from carrying out

future developments in England. Michael Gove, Secretary of State for Levelling Up, Housing and Communi�es, sent out a

staunch reminder that developers must sign or otherwise “find another line of work”.

CONCLUS ION
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The Government’s efforts to hold developers accountable for building safety defects are an important step in ensuring residents

of high-rise buildings are able to feel safe and secure in their homes. Whilst there is s�ll uncertainty and much work to be done

to address the legacy of unsafe high rise residen�al buildings, the measures under the Contract represent a significant step

towards crea�ng a safer and more secure built environment, whilst trying to protect residents from expensive remedial works.

For developers impacted by these new measures, the Contract represents a significant financial liability in a current market with

ongoing economic challenges. The obliga�ons in the Contract are extensive with many new obliga�ons on developers, and new

rights and protec�ons extended to leaseholders. We recommend taking professional advice to ensure compliance is achieved.

This ar�cle was first published on Lexis®PSL Construc�on on 3 March 2023.
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