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The UK Government has announced that, from April 2019, a UK tax charge will arise on gains made on direct and certain indirect

disposals of UK real estate by individuals and companies that are not resident in the UK.

While perhaps not surprising given the recent direction of travel in the UK tax treatment of UK real estate (a similar change was
recently introduced for certain non-residents investing in residential property), this still represents a significant change in the UK
tax landscape for non-resident investors in UK commercial real estate who have historically been able to escape the UK tax net

on exit.

OUTLINE OF CHANGES

The UK Government has opened a consultation process which will close on 16 February 2018. Details at this stage are scarce but

the key features of the new charge are expected to be as follows:

Where a non-UK resident directly disposes of UK land, a charge to:

¢ UK corporation tax for bodies corporate (which is currently 19% and is expected to be 17% from April 2020); or

¢ UK capital gains tax for other persons (currently charged at 20% in most circumstances and at 28% for residential
property), is expected to arise.

¢ Where a non-UK resident disposes of an interest in an entity that holds UK land (e.g. by way of a share disposal), a UK tax
charge may also arise where:

e 75% or more of the gross value of the entity being sold is derived from UK land (the property richness test); and

e the non-resident person (with its related persons) holds at least a 25% interest in that entity (or did at some point over the
previous five years).

¢ ltis currently intended that the interests of partners in a partnership will be aggregated to meet this 25% This means it is
likely that the new rules will impose UK tax charges on non-UK resident investors in UK commercial real estate funds —
potentially both in respect of disposals by the fund and disposals of fund interests by investors.

e Some good news is that non-resident investors should receive an uplift in their base cost in UK commercial real estate (and in
indirect interests therein) to market value at the beginning of April 2019.
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It is not, however, clear at this stage how wide the definition of “land” will be — this will be of interest given the unexpected

breadth of the equivalent definition in the recently introduced “transactions in land” rules.

DOUBLE WHAMMY?

Historically, UK corporates (but not, in recent times, individuals) have been protected from the impact of inflation on chargeable
gains by indexation allowance. The UK Government has, however, also announced the abolition of indexation allowance for
corporates (including non-residents) from April 2019. Therefore, a non-resident could, on exit, be taxed on inflation-linked gains
in UK land from April 2019.

ANY HELP FROM DOUBLE TAX TREATIES?

Although some of the UK’s tax treaties may override this new tax charge in some circumstances, most modern treaties may not.

And anti-forestalling measures will apply to prevent structuring designed to take advantage of beneficial treaties.

Further, investors should not assume that a beneficial treaty will apply in any event given the curbing of treaty benefits as a

result of BEPS Action 6 and the “multi-lateral instrument”.

SO IS THAT THE END FOR NON-UK INVESTORS EXITING BY SHARE SALES?

There is still an advantage of an exit by share sale as opposed to asset sale — the latter is subject to Stamp Duty Land Tax (SDLT)
at up to 5% of the sale price. While strictly a liability on a purchaser, SDLT is typically factored into what a purchaser will pay for
an asset — so non-resident sellers may still prefer to exit by a share sale to maximise their sales proceeds. But how long until SDLT

is charged on sales of land- rich corporates?

It may also be that the UK’s participation exemption (the substantial shareholding exemption) applies to exempt some share

disposals for qualifying institutional investors — but we will need to wait for further details.
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Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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