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The recent ly  dec ided case ( the “Case”)  be tween Peregr ine Avia t ion Bravo L imi ted ( the “Lessor ”

among others )  as  c la imant  and Laudamot ion Gmbh ( the “Lessee” among others ) ,  as  defendant  i s  an

extens ive and deta i led judgment .  I t s  c i rcumstances wi l l  be fami l iar  to  many lessors  and air l ines  as

the d ispute has i t s  genes is  in  negot ia t ions over  ren t  deferra ls  and the de l iver y of

remarketed/second-hand aircraf t  scheduled dur ing the f i r s t  few months  of  the Covid-19 pandemic.

The judgment  cons iders  a number of  i ssues  in  d ispute,  but  the mos t  s t r ik ing i s  that  the cour t

re jec ted the Lessor ’s  c la im that  the Lessee was in  breach as i t  fa i led to  accept  the ai rcraf t  on

del iver y where the former be l ieved i t  had va l id ly  tendered such.  Al though potent ia l ly  adverse for

lessors ,  the deta i l  prov ided in the judgment  of fers  them some conso la t ion as i t  prov ides them wi th

an oppor tuni ty  to  assess  the i r  own s tandard forms and how to potent ia l ly  ensure a d i f ferent

outcome in s imi lar  c i rcumstances.

In this ar�cle, we take the opportunity to discuss the background to delivery

provisions in leases and the facts and rulings of the case. We conclude with some

considera�ons, including sugges�ons for modifica�ons to standard form leases

which may mi�gate the risk of a lessor finding itself on the wrong side of a judgment

in a similar scenario.

DEL IVERY OF AN A IRCRAFT

Every lease, opera�ng or finance, contains a provision se�ng forth the agreement

between lessor and lessee for delivery of an aircra�. Whilst the leasing industry has

streamlined this process over the years, it remains complex. For example, an aircra�

o�en needs maintenance before, or between, redelivery from the original

airline/lessee and delivery to the new airline/lessee. Lessors will aim to shorten this

period of �me as much as possible, with redelivery and new delivery poten�ally

occurring simultaneously.

THE  ANATOMY OF A DEL IVERY CLAUSE
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A standard delivery clause will provide that, provided the lessor tenders the aircra� for delivery in the agreed condi�on (which

includes the provision of the correct technical documents) at the agreed loca�on and the agreed �me, the lessee is contractually

obliged to accept the aircra� and execute the acceptance cer�ficate. Due to the poten�al complexi�es of delivery however, a

delivery clause o�en provides further detail in these respects:

i)  the par�es will agree a target delivery date, usually a month during which delivery is an�cipated to occur and, in the event

of delay due to the aircra� not being in the delivery condi�on, a longstop date pursuant to which, if the aircra� is not

delivered by such, either party can terminate (provided either is not in breach). The remedy for the lessee is simply a right to

terminate (a “walk away” right). The lessor would not typically accept liability for the airline’s losses and the airline would not

be en�tled to any financial compensa�on;

ii)  the par�es o�en agree to cooperate, consult, commit to use best efforts or to act in good faith with respect to various

ma�ers, such as those which cannot be ascertained with a sufficient level of certainty when the contract is entered into; and

iii) the par�es o�en agree a materiality threshold with regards to the delivery condi�ons. If the aircra� does not comply with

the delivery condi�ons, but the devia�on is immaterial or can be easily rec�fied, the lessee is o�en obliged to accept the

aircra� notwithstanding such devia�on, but the lessor agrees to pay financial compensa�on to the lessee or the item is

corrected at a later date a�er delivery.

These complexi�es and uncertain�es can o�en be a source of disputes, which are nevertheless usually resolved commercially

before going to trial. In the Case however, given the overbearing pressures and impact of the Covid-19 pandemic, the delivery

clause in the lease (the “Lease”) between the Lessor and the Lessee in respect of the A320 bearing manufacturer’s serial number

3361 (the “Aircra�”), which was one of the aircra� and leases which formed part of the claim by the Lessor, came under

par�cular scru�ny.

THE  CASE

The facts of the Case, abbreviated for our purposes and focussed on the Lease and the Aircra�, are thus:

i)  The Lease provided for the following:

a. the delivery of the Aircra� was to occur during March 2020. The Lessor agreed to no�fy the Lessee “in a �mely

manner” of the precise date on which it expected delivery of the Aircra� (the “Delivery”) to the Lessee to occur (the

“Delivery Date”), and the Lessor agreed to “consult with the Lessee” prior to making a determina�on of such precise

Delivery Date, as well as to provide “Lessee with reasonable no�ce in respect of such date”;

b. the loca�on of Delivery would be at the maintenance facility where the Lessor was also to accept redelivery by the

previous airline/lessee (the “Prior Lessee”). One of the condi�ons to the Lessor’s obliga�on to Delivery was that such

redelivery had occurred;
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c. the Lessor agreed to no�fy the Lessee if Delivery was to be delayed beyond the longstop date (the “Final Delivery

Date”), in which case either party could terminate within 10 business days on essen�ally a no fault/no liability basis. If

neither party exercised such termina�on right, it was waived and the Lessor and Lessee agreed to cooperate to minimise

the delay beyond the Final Delivery Date;

d. the Lease contained detailed provisions with respect to the required condi�on of the Aircra� at Delivery, as well as the

technical records (the “Delivery Condi�ons”). If the Aircra� deviated from any material Delivery Condi�on, the Lessee was

not obliged to accept Delivery unless the Lessor corrected such at the Lessor’s cost. If said devia�on had not been

corrected by the Final Delivery Date, the par�es had the same rights as described above. If any devia�on was immaterial,

the Lessee was obliged to accept Delivery and the Lessor would pay the Lessee appropriate financial compensa�on;

e. the Lease contained standard documentary condi�ons precedent to be delivered by the Lessor to the Lessee as a

condi�on to the Lessee’s obliga�on to accept Delivery including an export cer�ficate of airworthiness (the “ECoA”); and

f.  if the Lessee failed to accept Delivery within five business days of the Aircra� being validly tendered, an event of

default would occur.

In all material respects, the above described provisions of the Lease could be described, as far as such could be

determined from those excerpts contained in the judgement, as market standard;

ii) The par�es began preparing for Delivery during late 2019 at the Delivery

Loca�on, before any news of Covid-19 had broken. The Aircra� was to undergo

maintenance so it was in the Delivery Condi�on for March 2020 (the month

originally scheduled for Delivery) so the Lessee could take Delivery well in

advance of the an�cipated profitable summer of 2020;

iii) By March 2020, the Lessee had examined the Aircra�’s technical records and

had provided the Lessor with a list of discrepancies in respect thereof, the

Aircra� was painted in the Lessee’s livery and the Aircra� was available for

physical inspec�on by the Lessee. The par�es had also exchanged condi�ons precedent documents and prepara�ons had

been made for resolu�on of discrepancies in the technical records. Correspondence between the par�es indicated each had

contemplated a poten�al delivery date of 23 March, with a demonstra�on flight shortly before. However, by this �me of

course, the pandemic had emerged, the impact on the avia�on industry was comprehensive, and the outlook very uncertain;

iv)  From mid-March 2020, there followed extensive correspondence between the par�es. The Lessor insisted the Lessee

should take Delivery, albeit it was willing to agree poten�al deferrals of rent. The MRO confirmed it could facilitate sufficient

access at the delivery loca�on to accomplish Delivery. Correspondence from the Lessee indicated a preference to delay

Delivery, mainly due to the extreme level of uncertainty;
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v)  By the end of March 2020, correspondence suggested there was poten�ally an understanding that Delivery would occur

during June 2020 and evidence demonstrated the Lessor con�nued to prepare for Delivery. During late April 2020 however,

the Lessee no�fied the Lessor in wri�ng that it would not accept Delivery, albeit the Lessee contended during the hearing

that this was stated as part of a wider nego�a�on strategy with respect to all the aircra� at said �me on lease by the Lessee

from the Lessor and the co-claimants and further aircra� which were due to be delivered. The Lessee instructed consultants

working on the delivery process to cease work. The Lessor responded that it would tender the Aircra� for Delivery and

served a no�ce on the Lessee on or around 1 May 2020 that said date would be 7 May 2020; and

vi)  The Aircra� was tendered for Delivery on 7 May 2020, but it was not accepted by the Lessee. The Lessor therefore

declared an event of default under the Lease as a result of the failure of the Lessee to take delivery of the Aircra� when

validly tendered, which the Lessee contested, including on the basis that, as was required pursuant to the Lease:

a. the Lessor had not consulted with the Lessee prior to its determina�on of the Delivery Date;

b. the Lessor had not provided reasonable no�ce of the Delivery Date; and

c. there were material devia�ons with the Delivery Condi�ons, including due to the absence of the ECoA.

In amongst the claims of the Lessor and the counterclaims of the Lessee, the judgment provides findings on a number of issues,

including on the following points relevant for when considering delivery clauses in leases and also the approach a lessor might

take if it fears a lessee may renege on a commitment to take delivery of an aircra�:

i)  Had the Lessor performed its obliga�on to consult with regards to, and provide reasonable no�ce of, the Delivery Date

as required pursuant to the Delivery Provisions and was it required to? The court held that the Lessor had not provided the

Lessee with reasonable no�ce of the Delivery Date. The Lessor seemed to accept that the period of no�ce (a ma�er of days)

was very short, but as the Lessee had disengaged from the delivery process, had ceased to cooperate on Delivery, and it had

stated its inten�on not to take Delivery, the Lessor contended it was irrelevant whether the no�ce period was reasonable.

Likewise, the Lessor claimed this as a basis for failing to consult the Lessee with regards to the Delivery Date. These claims by

the Lessor were rejected by the court. The court held that the Lessor was obliged to consult the Lessee on this ma�er and

the Lessee was en�tled to reasonable no�ce. That the Aircra� had been ready for Delivery, and was originally envisaged

being delivered, in March 2020 was irrelevant and this did not cons�tute any construc�ve no�ce that sa�sfied the

requirement for reasonable no�ce of the Delivery Date. Furthermore, the lack of coopera�on from the Lessee was irrelevant.

There was no express duty to cooperate and the court will only imply such where necessary. The Lease required the Lessor to

consult and provide reasonable no�ce of the Delivery Date to provide the Lessee with the opportunity, but not the

obliga�on, to perform pre-Delivery tasks, such as a demonstra�on flight. It ma�ered not whether the Lessee was likely to

exercise these rights, or whether it showed any inten�on to exercise them or not; and
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ii)  Was the Lessee required to accept delivery notwithstanding the Lessor had failed to provide all documents required as

set forth in the Delivery Condi�ons, in par�cular the ECoA? The Lessor contended that the obliga�on to provide documents

such as the ECoA was to be performed on the Delivery Date and since the Lessee had expressed its inten�on not to accept

the Aircra�, there could be no Delivery Date and there was no requirement for the Lessor to provide such documents. That

such documents were not provided would in circumstances with a coopera�ve lessee cons�tute a material non-compliance,

but in this situa�on such devia�on was non-material, because the documents were capable of being provided, and would

have been if the Lessee had been coopera�ve. The court rejected this claim by the Lessor. This was on the basis that the

inten�on was clearly that the provision of these documents was a condi�on to the Lessee’s obliga�on to accept the Aircra�.

Otherwise a reluctant lessee could be forced to accept an aircra� which does not comply with a material delivery condi�on

on the basis that the lessor states simply they will be provided promptly therea�er and then poten�ally avoid providing such

on the basis of the uncondi�onal acceptance/waiver clause that is usually contained in a lease. Furthermore, the Lease

expressly permi�ed the Lessor to remedy material devia�ons and this devia�on was very much capable of remedy. However,

the Lessor instead chose to terminate the Lease a�er the Lessee had no�fied the Lessor of the devia�on.

Although the court dismissed the Lessor’s claims in this respect, some parts of the

judgment provided clarity on some clauses which are noteworthy and provide some

comfort for lessors:

i)  As the Aircra� was s�ll on lease to the Prior Lessee at the �me of tender for

Delivery, was the Lessor in the posi�on to lease the Aircra� to the Lessee? The

Lessee claimed it was not required to accept Delivery as the Aircra� was at such

�me s�ll on lease to the Prior Lessee and the Lessor was not in the posi�on to

deliver the Aircra�. This claim was rejected by the court as such leasing was

terminable at any �me by the Lessor and these were not valid grounds for the

Lessee to refuse to accept Delivery; and

ii)  What did the Lessee need to demonstrate in terms of devia�on from the

Delivery Condi�on? The Lease provided that the Lessee was not obliged to accept

the Aircra� if it “was able to demonstrate” a devia�on from the Delivery Condi�on,

in which case the Lessee contended it did not actually need to demonstrate

devia�ons, just that such existed and it is capable of demonstra�ng such. The court

rejected this claim by the Lessee and a lessee does actually need to provide some specific detail as to devia�ons to the lessor

in order to afford the lessor with an opportunity to rec�fy them.

TAKEAWAY POINTS  FOR LESSORS:
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i)  Obliga�ons to consult and provide reasonable no�ce: if the delivery provisions contain an obliga�on on the lessor to

consult with the lessee, especially on a ma�er as specific as the actual delivery date, the lessor should demonstrate that it

has at least a�empted to do so. Likewise, if a lessor is required to provide reasonable no�ce, it must do so. If the lessee fails

to engage in the delivery process, then it is not en�tled to rely on such failure as a basis to refuse its obliga�on to take

delivery because, for example, it has not been able to establish whether the Aircra� is the delivery condi�on.

Notwithstanding a lack of engagement and even an express inten�on to not take delivery from the lessee, if the lessor states

its inten�on to tender the aircra� for delivery, it has to follow the agreed process and �melines set out in the lease. As an

alterna�ve, the lessor might consider sta�ng that it will not tender the aircra� for delivery on the basis of an�cipatory

breach, but this is a remedy with different considera�ons (and which we do not address in this ar�cle). Also, a lessor may be

well advised to consider replacing ‘reasonable no�ce’ with a specific agreed number of days for reason of certainty and

clarity. The lessor can introduce some flexibility with an agreement to vary such �me period with the wri�en agreement of

the lessee;

ii)  Delivery Condi�ons: leases are o�en dra�ed on the basis that the lessor will use reasonable endeavours to procure that

the aircra� conforms with the delivery condi�ons and it is the lessee’s right to refuse to accept if there are material

devia�ons. If the lessor forces the issue with an uncoopera�ve lessee and tenders the aircra� for delivery, it needs to ensure

the aircra� is in the delivery condi�on regardless of whether the lessee expressed an inten�on to not accept the aircra� in

any circumstances. Otherwise, the lessor should explore the possibility of termina�ng the agreement in an�cipatory breach

which, as stated above, requires other considera�ons beyond the scope of this ar�cle;

iii)  Dra�ing: the value of dispensing with words in a clause which do not seem to add value is always worth considera�on.

The Lessee was able to construct an argument that it did not need to demonstrate the existence of any devia�ons from the

Delivery Condi�on to the Lessor, but that it was sufficient that such just exist. The word ‘able’ in this relevant clause in the

Lease did not just fail to add value, it also poten�ally gave the Lessee the ability to construct an argument adverse to the

Lessor which was clearly not in the Lessor’s contempla�on when entering the agreement; and

iv)  Timing redelivery with delivery: if an aircra� is leased pursuant to a prior lease up to and even at the �me an aircra� is

tendered for delivery pursuant to a new lease, this cannot be used as grounds for a lessee to refuse to accept an aircra�,

provided the lessor can terminate the prior lease at the very latest simultaneous with delivery pursuant to the new lease.

Therefore, the case does not impact on lessors’ ability to manage redeliveries to coincide with new deliveries.

The Case considered many other points which arose in the dispute between the Lessee and Lessor including events of default

and where a lessee expresses an inten�on to not pay its debts, what can be claimed under an event of default indemnity and

lessors’ rights under cross default clauses. Lessor may, in light of the issues we have considered with regards to whether the

Lessee was obliged to accept the Aircra� when tendered for Delivery, consider to revisit the delivery clause in their standard

form lease, but also the case provides a good reference for a lessor’s approach to a dispute where it has grounds to believe a

lessee may not have any inten�on to accept an aircra� when tendered for delivery.
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