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In  th i s  ar t ic le ,  we repor t  on some recent  dec is ions of  the

Financia l  Conduct  Author i ty  (“FCA”)  which are indicat ive of  i t s

s ta ted more pro-ac t ive approach to de ter  marke t  abuse and

manipula t ion,  as  wel l  as  the key recommendat ions made las t

summer by the UK Secondar y Capi ta l  Rais ing Review in re la t ion

to secondar y fundrais ings.  Our prev ious ar t ic les  in  re la t ion to

deve lopments  in  the London l i s t ing marke ts  can be found here.

MARKET  ABUSE –  RECENT NOT ICES  AND F INES

During 2022, the FCA issued various fines and no�ces to firms and individuals in rela�on to market abuse and manipula�on. This

follows the FCA’s strategy for 2022 to 2025 which includes “delivering asser�ve ac�on on market abuse” and was further

highlighted by the FCA in June 2022 in its statement on its work on market abuse and manipula�on, signalling an increase in

scru�ny to deter and take ac�on against market abuse. We highlight a number of these decisions below.

Sir  Chr is topher  Gent  –  un lawfu l  d isc losure of  ins ide in format ion

On 5 August 2022, the FCA fined Sir Christopher Gent, the former non-execu�ve Chair of ConvaTec Group plc (the “Company”),

£80,000 for unlawfully disclosing inside informa�on in breach of Ar�cle 10 of the EU Market Abuse Regula�on (“EU MAR”). The

FCA’s published decision contains significant clarifica�on in rela�on to the iden�fica�on of inside informa�on and unlawful

disclosure.

Background

In late September 2018, the Company’s board was provided the latest financial

informa�on in rela�on to the Company which indicated that it was at risk of not

mee�ng its published financial guidance. On 3 October 2018, the Company was also

made aware that one of its major customers might seek to reduce its orders, which

was later confirmed on 5 October 2018.
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It became apparent on 9 October 2018 that the impact of the reduc�on in demand from the customer would have a significant

impact on the Company’s revenue growth, which would take the Company ‘outside of guidance’. Sir Christopher a�ended calls

with the CEO and other senior execu�ves to discuss the posi�on and it was noted that if the financial guidance needed to be

revised, the CEO may wish to explore re�rement op�ons, which the CEO later confirmed on 10 October 2018. Later on 10

October 2018, Sir Christopher spoke with senior execu�ves at two major shareholders of the Company and no�fied them that,

subject to the board’s analysis of its latest forecasts, the Company expected to make a regulatory news announcement on 15

October 2018 rela�ng to the revision of its financial guidance and the re�rement of the Company’s CEO.

FCA decision

The FCA concluded that Sir Christopher’s ac�ons amounted to unlawful disclosure of

inside informa�on in contraven�on of EU MAR. The FCA determined that the

informa�on disclosed by Sir Christopher was inside informa�on by considering the

four limbs to the defini�on of inside informa�on, which includes that the

informa�on has to: (i) relate to an issuer or its securi�es; (ii) not be in the public

domain; (iii) be of a precise nature; and (iv) be likely to have a significant effect on

the price of the issuer’s securi�es.

Accordingly, the FCA found that, as Sir Christopher expected that the company’s

financial guidance would have to be revised and it was likely that the CEO would

re�re, this informa�on was of a precise nature and it was likely to have an effect on

the company’s share price, which met the criteria of inside informa�on.

The FCA concluded that Sir Christopher acted negligently in disclosing the informa�on to the senior execu�ves at the two major

shareholders for the following reasons:

(i)   in light of Sir Christopher’s considerable experience and posi�on, having received relevant training on EU MAR, Sir

Christopher should have realised that the informa�on he disclosed cons�tuted, or may have consisted, inside informa�on;

(ii)  although engaging with, and fostering good rela�ons with major shareholders may be considered to be part of a Chair’s

du�es, Sir Christopher’s disclosures were not in the normal exercise of his employment, profession or du�es as required by

Ar�cle 10 of EU MAR and were not necessary for Sir Christopher to perform his func�ons. Sir Christopher’s objec�ve was to

forewarn the shareholders of the events soon to take place;

(iii)  the FCA took into account that, at the �me of the disclosures, the Company had not formally classified the informa�on

rela�ng to the revision of financial guidance and re�rement of the CEO as inside informa�on. The FCA also considered that

Sir Christopher had informed a board-level execu�ve and one of the Company’s brokers that he was intending to call, and/or

had called, the major shareholders but he was not advised against making those calls; and

(iv)  the imposi�on of confiden�ality and no-dealing obliga�ons on recipients of inside informa�on would not render a

disclosure of inside informa�on lawful if the disclosure was not reasonable in the first place.
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Need for proper controls

Under EU MAR (and the UK version of EU MAR which applies since Brexit), an issuer

shall inform the public as soon as possible of inside informa�on which directly

concerns that issuer. The FCA’s decision reminds directors and issuers that, in

determining whether there is inside informa�on, directors and issuers should note

that the informa�on does not need to be disclosed immediately, which is how many

have interpreted the meaning of “as soon as possible” under the regula�ons.

The FCA acknowledged that it is possible to have inside informa�on earlier but not

be in a posi�on to announce it, which means issuers should arrange for proper

controls to be applied to that informa�on. Had the Company arranged for such

controls to be applied beforehand, Sir Christopher would not have sought to disclose

the informa�on to the shareholders.

Market  manipula t ion by bond t raders

On 7 December 2022, the FCA issued decision no�ces to three bond traders for market manipula�on under Ar�cle 15 of EU MAR

and its predecessor provision under the Financial Services and Markets Act 2000 (“FSMA”). The ac�ons which led to the no�ces

occurred between June and July 2016, while the traders were working at Mizuho Interna�onal Plc and involved the placing of

large and misleading orders of Italian government bond futures (“BTP Futures”) on a number of occasions with the aim of

crea�ng a false impression as to the supply and demand of the BTP Futures. The traders would place large orders which they did

not intend to execute and then place smaller orders which they did intend to execute to create the impression there was more

supply and demand in the market than in reality, with the aim of encouraging others to buy or sell BTP Futures that the traders

genuinely intended to execute. The FCA considered this conduct to be serious as it undermined the integrity of the market and

would have caused other market par�cipants to change their trading decisions based on the manipula�on.

FCA decision

The FCA considered the ac�ons to be market manipula�on and sanc�oned the traders by:

1. issuing an order prohibi�ng them from performing any func�ons in rela�on to any regulated ac�vity carried out by an
authorised person, exempt person or exempt professional firm (as set out in FSMA), effec�vely barring them from trading;
and

2. imposing fines of almost £600,000 collec�vely, with the most senior trader being issued a higher fine of £395,500 to reflect
his higher level of responsibility and experience.

The no�ces have been referred to the Upper Tribunal by the individuals and are currently wai�ng to be heard. The proposed

sanc�ons will therefore have no effect pending determina�on of the case by the Upper Tribunal.

Other FCA f ines  and not ices
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The FCA has addi�onally sanc�oned firms such as Ci�group Global Markets Ltd who

were fined over £12m for failing to properly implement measures to detect market

abuse in August 2022 and Sigma Broking Limited who failed to report poten�al

market abuse, leading to the firm and some of its directors being fined for their

oversight failures in October 2022. In July 2022, the FCA issued decision no�ces in

respect of Carillion plc (in liquida�on) and three of its former execu�ve directors in

rela�on to contraven�ons of EU MAR and the Lis�ng Rules in connec�on with

announcements that were misleading and did not accurately or fully disclose

Carillion plc’s true financial performance.

Commentar y

These decisions are an important reminder that issuers and their directors, and

other market par�cipants, must ensure that they are fully aware of their obliga�ons under the UK market abuse regime,

including what cons�tutes inside informa�on, and that adequate training is provided and received and that appropriate systems

and controls are in place to prevent market abuse or manipula�on. This is especially so as the increase in regulatory focus on

market abuse and manipula�on is likely to mean an increase in criminal and civil sanc�ons against individuals and firms who

breach the UK market abuse regime in the next few years.

UK SECONDARY CAP ITAL  RA IS ING REV IEW

In October 2021, the UK Treasury launched the UK Secondary Capital Raising Review

(the “Review”). The purpose of the Review was to consider how to improve

secondary capital raising processes for UK listed companies and make

recommenda�ons to this effect to the government. On 19 July 2022, the UK

government published the recommenda�ons of the Review and confirmed

acceptance of all the recommenda�ons.

The Review’s recommenda�ons included several key areas of focus:

the maintenance and enhancement of the pre-emp�on regime;

support companies to raise smaller amounts of funds quickly and cheaply;

provide addi�onal flexibility for capital hungry companies;

involve retail investors in capital raisings;

reduce regulatory involvement in larger fundraisings;

revamp exis�ng fundraising structures to be quicker and cheaper;

provide a greater range of choice of fundraising structures for companies; and

priori�se an ambi�ous “drive to digi�sa�on”.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 4



" A  p r o s p e c t u s  f o r  a n

a d m i s s i o n  o f  s h a r e s  t o

t r a d i n g  s h o u l d  r e m a i n

s u b j e c t  t o  F C A

a p p r o v a l  b u t  s h o u l d

o n l y  b e  r e q u i r e d  f o r

s e c o n d a r y  o f f e r s  w h e r e

t h e  o f f e r  s i z e  i s  a t  l e a s t

7 5 %  o f  t h e  e x i s t i n g

s h a r e  c a p i t a l . "

As we have already reported on the updated Pre-Emp�on Group (“PEG”) guidance in our previous ar�cle in this series, we focus

here on the other key recommenda�ons of the Review.

Increas ing the formal i ty  and t ransparency of  the PEG: Recommendat ion 1

The PEG should be formalised and should have a website with a searchable database

of informa�on. There should be revised terms of reference and a formal, objec�ve

and transparent appointment process for members. An objec�ve review should be

carried out of the group members to ensure that they fully represent the ownership

of the UK capital markets. The PEG should also be made more transparent through

an annual report and a contribu�on towards the Chancellor’s State of the City

report.

Prospec tus  requirements :  Recommendat ions 7 and 8

As part of the wider review of the UK prospectus regime, the Review recommends a

shorter period than the current six days (i.e. a maximum of three working days) for a

prospectus to be made available to the public for an ini�al public offering (“IPO”)

involving a retail offer. The concern was that the six-day rule increased market vola�lity risk and therefore encouraged issuers to

avoid making a public offer to retail investors. The aim of shortening the period to three working days is therefore to encourage

issuers to include a wider pool of investors in the marke�ng of their IPO and give retail investors sufficient �me to review the

prospectus whilst minimising exposure to market vola�lity by reducing the period that the offer must remain open, suppor�ng

the par�cipa�on of retail investors generally in the ownership of listed companies. The view is that the inclusion of retail at the

secondary offer stage will be more effec�ve if retail investors are more readily able to form part of a company’s register from the

IPO stage.

Also, a prospectus for an admission of shares to trading should remain subject to FCA approval but should only be required for

secondary offers where the offer size is at least 75% of the exis�ng share capital (i.e. raising it materially from the current 20%

threshold).

Sponsor :  Recommendat ion 9

A sponsor firm should not be needed in rela�on to a secondary fundraising.

Working capi ta l  requirements :  Recommendat ions 10 and 11

The Review recommends that the FCA re-evaluates its approach to working capital statements to reconsider whether a

company’s clean statements can be accompanied by disclosure of assump�ons made when making its confirma�on. A working

group has been set up by the FCA and the Financial Repor�ng Council to look into the overlap between working capital diligence

exercises and issuer’s going concern statements, viability statements and, in �me, resilience statements.

Rights  i ssues :  Recommendat ions 12 and 16
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The Review recommends the offer period for rights issues and open offers should be

cut down so that an offer is open for acceptance for seven business days instead of

the current ten business days. Excess applica�on mechanics should be a�ached to

rights issues allowing exis�ng shareholders to apply to take up shares that are not

taken up by other shareholders, at the offer price.

General  meet ing not ice per iod:  Recommendat ion 13

In the medium term, statute should be amended to give the Secretary of State the

ability, without further primary legisla�ve change, to reduce the no�ce period for

shareholder mee�ngs other than annual general mee�ngs to seven clear days.

Author i ty  to  a l lo t :  Recommendat ion 14

Companies should be able to extend their annual allotment and pre-emp�on rights disapplica�on authori�es from their

shareholders of up to two thirds of their issued share capital to all forms of fully pre-emp�ve offers and not just rights issues.

Update the Companies  Act  2006 (“CA 2006”)  to  re f lec t  current  prac t ice pre-empt ion prov is ions:

Recommendat ion 15

The CA 2006 should be amended to reflect the process that is typically followed on a rights issue or open offer when a

disapplica�on resolu�on has been used to modify statutory pre-emp�on rights. This includes excluding offers to shareholders in

overseas jurisdic�ons where the cost and burden of extending the offer to them would be dispropor�onate, aggrega�ng

frac�onal en�tlements and selling them, and allowing new shares to be offered to securi�es holders with a contractual right to

them on the same basis as if they were holders of ordinary shares.

Disc losure requirements :  Recommendat ions 17,  18,  19 and 20

Instead of having to prepare an offering document for each secondary fundraising,

companies should be able to opt-in to an enhanced con�nuous disclosure regime. In

prac�ce, for example, this could mean adding risk factors in their annual report or by

periodic updates on their website.

Where a secondary issue involving a public offer does not require a prospectus, the

Review recommends the use of an Australian style “cleansing no�ce”: a public

announcement that the company is not delaying the disclosure of any inside

informa�on and is in full compliance with market disclosure obliga�ons. The CA

2006 should also be changed to require disclosure of the iden�ty of the ul�mate

investment decision maker or beneficial owner in rela�on to a share in a s793 no�ce, in addi�on to shareholder informa�on.

Finally, the market should agree and make publicly available standard form terms and condi�ons with ins�tu�onal investors for

use on secondary fundraises, as is the case with the Master ECM Terms in Australia.

Drive to  d ig i t i sa t ion:  Recommendat ion 21
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A newly created Digi�sa�on Task Force should coordinate the drive towards a fully digi�sed shareholding system.

Commentar y

These recommenda�ons seek to achieve the aim of the Review, namely to improve the efficiency of capital raisings for

companies listed on UK capital markets. The Review includes some very prac�cal changes that will be welcomed by companies,

such as reducing the no�ce period for general mee�ngs to seven business days, as well as more ambi�ous longer-term changes,

such as the drive towards a fully digi�sed shareholding system.

CONCLUS ION

Whilst the UK government and regulators are seeking to overhaul the way the London markets are regulated, to make them

more a�rac�ve and to facilitate capital raising, it is equally important to maintain market integrity and investor confidence. The

strong focus of the FCA towards scru�nising market behaviour and stamping out market abuse and manipula�on is therefore

welcome and the levels of fines it has been dishing out should act as a deterrent!

London Trainee Peter Clemons also contributed to this ar�cle.
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