WATSON FARLEY & WILLIAMS

MAIN TAX MEASURES
INTRODUCED BY LAW
NO. 197 DATED 29TH
DECEMBER 2022

8 FEBRUARY 2023 e ARTICLE

1. ONE-OFF WINDFALL TAX

Art.1, paragraphs 115-121, of Italian Budget Law 2023 introduced a one-off solidarity contribution (“windfall tax”) applying to
energy companies. In particular, windfall tax is due by entities that derived at least 75% of 2022 revenues from production, sale

of electricity, natural gas and oil products and is not deductible for corporate and local income tax purposes.

The relevant computation is determined as follows:

"The Italian Budget
e 50% of fiscal year 2022 taxable income that exceeds at least 10% of the average of
Law 2023 has

the taxable income for the previous four fiscal years (i.e. FYs 2018-2021); and

introduced several

tax provisions, many e ordinary deadline for the payment is the sixth month following the fiscal year end
of which are (i.e. 30 June 2023 for calendar-year companies).

highlighted in this

briefi ng." Windfall tax cannot exceed the 25% of the equity company’s amount of fiscal year

2021. However, certain additional exemptions may apply.

2. SUBSTITUTIVE TAX ON FOREIGN RETAINED PROFITS

Art.1, paragraphs 85-95, of Italian Budget Law 2023 introduced a substitute tax applicable on the undistributed profits of
subsidiaries resident in low-tax jurisdictions that are subject to favorable tax regimes which are in principle, excluded from the

participation exemption regime. The substitute tax rate is applied in lieu of ordinary income tax (“IRES”) at the following rates:

e 9% for Italian companies on the amount of retained profits related to subsidiaries located in low tax countries resulting from
the fiscal year 2021 financial statements; and

e 30% for individuals.

A further reduced substitute tax (6% for Italian companies, 27% for individuals) would apply if the following additional conditions

are met:

i. dividends are distributed within the deadline of 2023 balance payment; and
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ii. a specific equity reserve is accrued in the financial statements for at least two fiscal years.

3. CAPITAL GAINS TAX BY DISPOSAL OF ITALIAN REAL ESTATE COMPANIES
INVESTMENTS

Art.1, paragraphs 9699, of Italian Budget Law 2023 introduced taxation of capital gains for non-resident shareholders by
disposal of certain Italian and non-Italian participations if the higher part (more than 50%) of the participated entity value is

constituted by real estate assets located in Italy.

In particular, such provision reflects OECD guidelines concerning capital gain taxation that are already applicable in other

jurisdictions. To this extent, the relevant capital gains would be subject to 26% taxation.

This provision may have an effect on a foreign company with a tax residence in countries without a double taxation treaty
(“DTT”) with Italy and there is no specific provision in the existing DTT to manage gains derived from the sale of participations
whose value is mainly represented by Italian real estate assets. Italy’s ratification of the OECD Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (“MLI”) may change the implications of this

provision for foreign companies.
The following are out of the scope for the purpose of this provision:

¢ the participations of Italian and non-Italian companies listed in regulated markets; and

e the European Union collective investment undertakings when they are subject to the form of supervisor regulated by specific

law.

4. STEP-UP FOR PARTECIPATIONS AND LAND

Art. 1, paragraphs 107 — 109, of Italian Budget Law 2023 introduced the option of a tax step-up for Italian participation (listed
and unlisted) and land held as of 1 January 2023. The substitute tax may be applied to the market value applied at the 16% rate.

The payment must be made in full by 15 November 2023 or through three annual installments starting from 15 November 2023

with the second and third instalments subject to a 3% interest rate.

5. PE EXEMPTION FOR INVESTMENT MANAGEMENT ACTIVITIES IN ITALY

Art. 1, paragraph 255, of Italian Budget Law 2023 introduced a significant amendment to the domestic definition of permanent
establishment (“PE”). Under the following circumstances, activities performed by asset managers may not trigger the presence

of a PE in Italy:

e the investment vehicle and its controlled companies are resident for tax purposes or located in a white listed jurisdiction;

e the investment vehicles can be considered independent by foreign investment vehicles (further guidance to be provided by
MEF);

¢ the asset manager has no position in the administrative and control companies or economic interest in the foreign
investment vehicle. Furthermore, the asset manager does not hold profit participation higher than 25%; and
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¢ the asset manager is remunerated in accordance with the arm’s length principle and proper evidence of this can be provided
on request.

6. SETTLEMENT OF TAX ASSESSMENT PROCEDURES AND PENDING LITIGATION

Art. 1, paragraphs 153—252 of the Budget Law 2023 includes several measures to facilitate the settlement of pending tax

disputes, including:

» special voluntary settlement procedure: this introduces the possibility for taxpayers to voluntary settle tax returns filed for
fiscal years in progress as of 31 December 2021 and previous fiscal years. The penalties due by taxpayers are reduced to
1/18;

¢ settlement of tax assessments: This allows the settlement of certain assessment procedures with a reduction of penalties of
1/18. In particular, the main procedures covered by this section are:
e tax assessments not yet appealed by taxpayers as of 1 January 2023;
¢ tax assessments notified to taxpayers by 31 March 2023; and
¢ final tax audit reports of which a taxpayer is notified by 31 March 2023.

» settlement of pending tax litigation: this allows for the settlement of pending tax disputes with the Italian Tax Authority on 1
January 2023. The percentage of taxes due changes in relation to which grade of tax court is still pending (i.e. the first level

tax court, second level tax court or the Supreme Court).

CONCLUSION

Although the Budget Law 2023 entered into force on 1 January 2023, some of the provisions discussed in this article require the
publication of relevant implementing measures before they come fully into force. Relevant guidance and clarifications are

expected to be issued by the Italian Tax Authority.

KEY CONTACTS

ALFREDO GUACCI
ESPOSITO
SENIOR ASSOCIATE + MILAN

T: +39 02 7217 0740
M: +39 342 9584 432

aguacci@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 3


https://www.wfw.com/people/alfredo-guacci-esposito/
tel:+39 02 7217 0740
tel:+39 342 9584 432
mailto:aguacci@wfw.com

WATSON FARLEY & WILLIAMS

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 4



