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The growth of  Ar t i f i c ia l  In te l l igence and smar t  products  in  the

European market  i s  prov ing to be a complex chal lenge for  EU

law. In  the face of  new technologies ,  there has emerged a need

to adapt  ex is t ing regula tor y schemes to  ensure a cons is ten t  leve l

o f  marke t  secur i ty  and consumer pro tec t ion despi te  the d i f ferent

commerc ia l  contex ts .

As such, in addi�on to the Ar�ficial Intelligence Act, which has been designed a

systema�c and comprehensive interven�on in the AI sector, European lawmakers

are now focusing on the issue of civil liability. Here, with regards to AI operators

specifically, the EU Commission (the “Commission”) launched a public consulta�on

process which led to a number of proposals for direc�ves from interested par�es

which were published on 28 September 2022.

The Proposal for an “AI Liability Direc�ve” (the “Proposal”, previously reviewed by us here) introduces a detailed liability system

for the sector. In par�cular, the Proposal sets out uniform rules to alleviate the burden of proof for those who have suffered

damage due to an AI system failure whilst also se�ng out broader protec�ons for individuals. These changes, however, only

apply to liability for wrongful behaviour and do not cover risks arising from the produc�on or consumer use of smart products

(save for viola�ons of ex ante safety regula�ons).

It is for this reason that the Commission has simultaneously proposed an ambi�ous second reform: to amend Direc�ve

85/374/EEC (the so-called Product Liability Direc�ve “PLD” or the “Direc�ve”). The revision aims to provide greater certainty for

AI operators and consumers as to the applicability of the rules on defec�ve products for new technology. The PLD, one of the

oldest touchstones of EU market regula�on, will retain its well-established structure based on the strict liability of manufacturers

whilst being modernised where needed. Key proposed changes include:

Broader scope: both the defini�on of “product” and the scope of the Direc�ve are to be significantly expanded to include
so�ware and “digital manufacturing files” (i.e. a digital version or digital model of a portable good). The list of compensable
damages has also been widened to include medically ascertainable psychological health damage and loss or damage to data
not exclusively used for professional purposes;
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New defec�veness tests: Ar�cle 6 of the Proposal, which regulates “defec�veness”,
contains other noteworthy innova�ons. Its new defini�on substan�ally overlaps with
the one in current Direc�ve, sta�ng that a product “shall be considered defec�ve
when it does not provide the safety that the public at large is en�tled to expect”.
However, the test has been adapted to cover digital devices, such as cyber-security
requirements, and poten�al adverse effects on the product caused by any ability to
con�nue to learn a�er deployment;

Renewed liability regime: consistent with the Proposal, Ar�cles 8 and 9 of the
proposed revised PLD would introduce favourable provisions for injured par�es
regarding the alloca�on of the burden of proof. It would also include a duty to
disclose evidence for manufacturers and, in the event this duty is not fulfilled, a
resul�ng presump�on of proof of product defec�veness. In addi�on, Ar�cle 9 of the
Proposal extends this presump�on to cases where (i) a claimant establishes that a
product does not comply with mandatory safety standards intended to protect
against the risk incurred; or (ii) a claimant establishes that damage was caused by an
obvious malfunc�on of a product during normal use. The new text also proposes a

presump�on of a causal link between defec�veness and damage, where both defec�veness and a logical consistency
between it and the damage caused are established. More generally, judges would be given the op�on of using presump�ons
when evidence is excessively complex, thus recognising how, especially when faced with highly technological products,
consumers can’t easily produce the required proof; and

Finally, Ar�cle 10 would amend exemp�ons from liability to take into account new par�es and products. Of these, one stands
out in par�cular: the post-market defec�veness exemp�on (Ar�cle 10(1)(c)). This exemp�on would no longer apply when the
defec�veness of a product is caused by: a) a related service; b) so�ware, including updates; or c) the lack of so�ware updates
necessary to ensure safety, provided this is within the manufacturer’s control.

The proposed revision of the PLD is one example the EU legislature’s a�empt to address the increasing importance of AIs. The

increasingly widespread availability of smart products makes sectoral harmonisa�on measures (such as the Ar�ficial Intelligence

Act and the “AI Liability Direc�ve”) insufficient and requires a full-scale review of market rules to ensure the delicate balance

between consumer protec�on and incen�ves to invest in new technology.

As a result, the regulatory turmoil of the past few months has not affected s AI specialists alone, but all market par�cipants, who

are required to adapt to the constant regulatory upheavals in order to avoid liability and penal�es that could damage them both

economically and reputa�onally.
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
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