
R E S P O N S I B I L I T Y  F O R
C O N C U R R E N T  D E L AY
8 NOVEMBER 2017 ARTICLE

The English High Court has clarified the applica�on of the preven�on principle in instances of concurrent delay and given the

green light to contrac�ng away such delay in its recent judgment in North Midland Building Ltd v Cyden Homes Ltd (1).

The preven�on principle dictates that contractual obliga�ons are not enforceable if the party seeking to enforce has prevented

the counterparty from performing.

Generally speaking, the principle is encountered where an employer has prevented a contractor from comple�ng by the agreed

comple�on date. Although the preven�on principle originates from the well-recognised rule that a party may not benefit from

its own breach of contract, it differs in one key respect – the principle applies even if the preven�ng act is perfectly permissible

under the contract.

The generally established prac�ce of the construc�on industry has been that where there is concurrent delay, the contractor will

usually be en�tled to an extension of �me. North Midland Building not only provides strong reinforcement for the proposi�on

that the preven�on principle will not apply unless a contractor can clearly show that the employer’s act was the cause of the

delay, but also provides a clear contractual route for determining where responsibility will reside should the circumstance arise.

This is to be welcomed in the interests of certainty.

BACKGROUND

North Midland Building Ltd (the “Contractor”) was engaged in building an expansive residen�al property and Cyden Homes Ltd

(the “Employer”) was a corporate vehicle through which the home owners operated.

The par�es agreed bespoke amendments to the standard JCT D&B Contract 2005. The Contractor was permi�ed an extension of

�me (“EOT”) where delay caused by a “Relevant Event” caused comple�on to extend beyond the comple�on date.

However, clause 2.25.1.3(b) stated that:

“any delay caused by a Relevant Event which is concurrent with another delay for which the Contractor is responsible shall not

be taken into account.”
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“Relevant Events” included “any impediment, preven�on or default, whether by act or omission…” Significantly, acts of

preven�on were therefore classified as “Relevant Events”.

The Contractor also agreed to pay liquidated delay damages for every week that they were late.

Comple�on was delayed and the Contractor applied for an EOT. The Employer refused, contending that the delays were caused

by both “Relevant Events” and delays for which the Contractor was responsible concurrently.

The Contractor commenced proceedings, seeking declara�ons that �me was at large (i.e., the works had to be completed within

a reasonable �me) and that the liquidated damage provisions were void. It contended that:

1. Clause 25.1.3(b) contravened the preven�on principle and was therefore “not permi�ed”. The Contractor argued that
Mul�plex Construc�on (UK) Ltd v. Honeywell Control Systems Ltd(2) necessitated an interpreta�on of Clause 22.25.1.3(b) in
line with the principle; and

2. Regardless of the validity of Clause 25.1.3(b), liquidated delay damages were unenforceable in the event of the Employer
preven�ng comple�on on the basis that the liquidated damages clause was said to be non-opera�onal in circumstances
where the par�es had adopted bespoke provisions for when an extension of �me could be granted.

DECIS ION

Mr Jus�ce Fraser considered that the par�es’ agreement was crystal clear and no points of interpreta�on arose. Under English

law par�es are generally free to agree whatever terms they please. Therefore, the par�es were able to appor�on the risk of

concurrent delay to the Contractor. The preven�on principle was not triggered as the par�es had specifically contracted out of it.

The Contractor failed to substan�ate its arguments that the Employer was “not permi�ed” from contrac�ng out of the

preven�on principle in any event. However, as a prac�cal dra�ing point of note, the judge emphasised that preven�on was

expressly included in the defini�on of a “Relevant Event”; the “final nail in the coffin” of the Contractor’s submissions on this

point. It could not be said that the preven�on principle operated separately from clause 2.25.1.3(b) where it had been expressly

brought under that clause in the dra�ing of the contract.

The judge also refused to make the second declara�on as to liquidated delay damages. The declara�on did not align with a

sensible reading of the contract, and the Contractor was unable to cite authori�es suppor�ng its conten�on. Furthermore, it was

again disposi�ve that preven�on had been included as a “Relevant Event”. The Contractor a�empted to mar�al an argument

that preven�on meant any obliga�on to pay liquidated damages “fell away”. This conten�on was also given short-shi� by the

judge as it could not sensibly be argued that preven�on was somehow a separate intervening factor from the poten�al causes of

delay under 2.25.1.3(b) where it had been expressly included as a “Relevant Event” for the purposes of that clause.

THE  PREVENT ION PR INCIPLE  AND CONCURRENT DELAY

Mr Jus�ce Fraser went on to comment in non-binding obiter comments that the preven�on principle should not be triggered in

cases of concurrent delay. Where concurrent delay does occur, the contractor must establish factual causa�on between the

employer’s ac�ons alone and preven�on of �mely comple�on.
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Digging a li�le deeper into the analysis of the judge it is useful to remember that the primary obliga�on to complete the works

rests with a contractor. As a ma�er of cri�cal path analysis, the preven�on principle cannot apply where the act of the employer

is not truly an intervening event that breaks the chain of causa�on. For example, if a contractor’s act has already delayed

comple�on by ten days and a concurrent delay by the employer has also caused ten days of delay then as a ma�er of factual

causa�on the employer has not caused any further delay. By the same token, if the employer’s act caused twelve days of delay

then the employer would be causa�vely responsible for only two days delay.

Mr Jus�ce Fraser firmly endorsed the same conclusions reached by different specialist judges on precisely the same point in

Adyard Abu Dhabi v SD Marine Services (3) and Jerram Falkus Construc�on Ltd v Fenice Investments In (No.4)(4). He then

helpfully advised that cost-effec�ve resolu�on of disputes would be more likely if par�es in other disputes were to proceed on

the basis that those decisions were correct. This direc�on is par�cularly noteworthy as counsel for the Claimant had been able

to point to “a variety of published ar�cles and other passages in text books” to support its conten�on that the preven�on

principle applied in favour of the contractor in instances of concurrent delay. Such sources were arguably the source of the

previous wisdom regarding the preven�on principle (rather than any established authority on the point).

CONCLUS ION

As a headline point, Mr Jus�ce Fraser’s asser�on that the preven�on principle should not apply in cases of concurrent delay will

provide a strong rebu�al to counter the usual claims that the preven�on principle has been triggered.

On a more prac�cal note, this is a significant judgment for those in the construc�on industry because it clearly establishes the

validity of “concurrency alloca�on” clauses. To date, these clauses have been rare in construc�on contracts as employers have

been wary of having them rejected by courts in the event of a dispute. Instead, employers have tended to adopt a default

posi�on of awarding a contractor an EOT in the event of concurrent delay.

North Midland Building now provides employers with judicially approved wording that allocates more risk to the contractor in

the event of concurrent delay. Employers can ensure that, in the event of concurrent delay, the contractor receives no EOT.

Contractors, on the other hand, need to be alive to the fact that there is now a further obstacle to relief from liquidated

damages in circumstances where a delay arising from acts by an employer (so called ‘acts of preven�on’) are concurrent with

delay for which the contractor is responsible.

Sam Prentki also contributed to this ar�cle. He has since le� the firm.

1 [2017] EWHC 2414 (TCC)

2 [2007] BLR 195. This case set out three broad proposi�ons when considering the rela�onship between the preven�on principle

and when �me is set at large: 1) that a contractually valid ac�on of an employer may s�ll cons�tute preven�on; 2) that

employer’s acts of preven�on do not set �me at large if the contract provides for an extension in respect of those events; and 3)

where an extension of �me clause is ambiguous it should be construed in favour of the contractor, but that this proposi�on

should be treated with cau�on. Mr Jus�ce Fraser did not consider Mul�plex had any effect where the contract was clear.

3 [2011] EWHC 848 (Comm)
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