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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

Shipbuilding – termina�on – refund guarantees

The Commercial Court held that a shipyard had wrongfully terminated two

shipbuilding contracts. The bank commitment le�er did sa�sfy the contract

requirement for a commi�ed statement of finance and the par�es had not

concluded that no alterna�ve financial arrangement was available. The addi�onal

payments were not due as the condi�on precedents had not been sa�sfied and so

the buyer was not in default for not paying them. The buyer was en�tled to accept

the yard’s wrongful termina�on as a repudiatory breach and to terminate on that

basis, as well as under a contract provision that permi�ed cancella�on for delay

beyond the drop dead date. The buyer was able to claim any wasted expenditure as

reliance loss so long as the value of any par�al performance was taken account of.

The refund guarantee was a demand bond and responded to termina�on at

common law for repudiatory breach, not just an express contractual termina�on.

Havila Kystruten A.S. v Hijos de J Barreras S.A [2022] EWHC 3196 (Comm), 16 December 2022

WFW acted for the successful buyer. A detailed ar�cle on the case can be found here.

Insurance – assignment

An aircra� manufacturer delivered two aircra� late. The buyer received liquidated damages under an insurance policy and the

insurer then sought to recover those sums from the manufacturer as assignee of the buyer’s rights to claim liquidated damages

(which occurred automa�cally by opera�on of Japanese law). The manufacturing contract contained a no assignment clause. The

court held that this prohibi�on applied to assignments by opera�on of law. It would not apply to truly involuntary assignments

but here there was a voluntary act by the buyer in taking out the policy and claiming under it. As a result, the insurer could not

make a claim in arbitra�on under the contractual arbitra�on clause and the tribunal had no jurisdic�on.

Dassault Avia�on SA v Mitsui Sumitomo Insurance Co Ltd [2022] EWHC 3287 (Comm), 20 December 2022

H a v i l a  Ky s t r u t e n  A . S .  v
H i j o s  d e  J  B a r r e r a s  S . A
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Damages – warehouse receipt fraud

The Court of Appeal dismissed an appeal by a defendant in a dispute arising out of forged warehouse receipts. The claimant had

bought the forged receipts rela�ng to a quan�ty of nickel for $284m and then sold them on to a third party for $291m. When

the receipts proved to be fakes, the claimant reached an agreement with the third party for a sum less than $284m but which

required the claimant to pursue the fraudsters for the full amount of the loss and reimburse the third party. The claimant’s loss

arising from the conspiracy to injure by unlawful means was therefore $284m and the defendant was liable to the claimant for

that sum. The defendant’s liability was not limited to the payment made under the se�lement agreement.

ED&F Man Capital Markets Ltd v Come Harvest Holdings Ltd [2022] EWCA Civ 1704, 21 December 2022

Adjudica�on

The claimant was contractor under an agreement to fit out a data hall on the JCT Design and Build 2011 form. It sought to

enforce a decision of an adjudicator that was in its favour. The employer challenged that decision on the basis that the

adjudicator was in breach of natural jus�ce as he had concluded that he was bound by certain findings of an earlier adjudicator

and had therefore taken too narrow a view of his own jurisdic�on. The court agreed and this challenge was successful. The

adjudicator had, however, made alterna�ve findings in case his primary decision was wrong. He had consulted with the par�es

before doing so, the decision weas not obiter dicta and could be enforced. The court upheld one alterna�ve finding in favour of

the employer.

Sudlows Ltd v Global Switch Estates 1 Ltd [2022] EWHC 3319 (TCC), 21 December 2022

Fraudulent misrepresenta�on

The two founders of a start-up company that sells the fitness bike “CAR.O.L” have been held liable for fraudulent

misrepresenta�on and breaches of warranty in rela�on to investments of £2.5m . The two claimant investors were induced by

the fraud to fund the company through share subscrip�ons and had lost significant sums of money as a result. The defendants

had been aware of their du�es as directors of the company and the importance of the accuracy of the informa�on given to

poten�al investors. They had been in breach of those du�es by making misrepresenta�ons and concealing key informa�on. That

decep�on included failing to reveal that their rela�onship with the previous investors had significantly broken down, mainly as a

result of the behaviour of one of the founders. They had also failed to explain that the exis�ng investors were unwilling to

contribute addi�onal funds without that founder resigning as CEO. In addi�on, they had seriously misused company funds for

personal expenses and gi�s for them, their families and friends.

Bell and another v Singh and another [2022] EWHC 3272 (Comm), 21 December 2022

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams

Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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