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In  the leadup to th is  year ’s  g lobal  c l imate change conference COP27 the Uni ted Nat ions

Conference on Trade and Deve lopment  (“UNCTAD”)  re leased two companion I ssue Notes  cover ing

inves tor-s ta te  d ispute se t t lement  (“ ISDS”)  and i t s  impact  on countr ies ’  abi l i ty  to  e f fec t ive ly  legis la te

agains t  c l imate change. ᶦ  According to UNCTAD, the r i sk  of  pr iva te  companies  us ing the ISDS

sys tem to chal lenge c l imate pol ic ies  i s  a major  concern.  Reforms to ISDS are “essent ia l”  to  ensure

inves tment  t reat ies  and the i r  d ispute reso lu t ion sys tems “don’t  h inder  s ta tes  f rom achiev ing a jus t

t rans i t ion to  low-carbon economies.”

UNCTAD’s publica�ons are the latest salvo in an intensifying public debate over ISDS and its role in interna�onal climate policy.

Cri�cs suggest that the exis�ng system heavily favours investors, who may be large mul�na�onals with the skill and resources to

outmanoeuvre states on the policy front. Advocates claim interna�onal investment trea�es provide much-needed legal stability

and encourage cross-border investment – two key assets for the renewable energy transi�on.

Who has it right, and what should investors and states be aware of?

I SDS  AND THE INVESTMENT TREATY LANDSCAPE

UNCTAD’s proclama�ons concern interna�onal investment law, the collec�on of interna�onal law governing treatment of foreign

direct investment by host states. Under this regime, countries are linked together by a network of trea�es called interna�onal

investment agreements (or “IIAs”). IIAs can take mul�ple forms, including two-party Bilateral Investment Trea�es (“BITs”) and

sprawling mul�lateral free trade agreements (“FTAs”) governing a wide array of business ac�vity among several states. Currently,

there are some 2,300 IIAs in force around the world.ᶦᶦ

Investment trea�es elaborate the substan�ve and procedural rights enjoyed by covered investors and their investments within a

state’s territory. Common protec�ons include:

Na�onal Treatment (“NT”)/Most-Favoured Na�on treatment (“MFN”): Host states commit to trea�ng foreign investors and
their investments no less favourably than domes�c opera�ons (“NT”) or foreign opera�ons (“MFN”) in like circumstances. If
discriminatory treatment arises, investors can sue the state for damages under these clauses;
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Fair and Equitable Treatment (“FET”): States promise to treat foreign investors and
investments reasonably, fairly and without discrimina�on. The standard is
purposefully vague – it varies by treaty and o�en invites mul�ple interpreta�ons.
FET clauses generally set a minimum standard of protec�on that states cannot
violate without breaching the treaty; and

Prohibi�ons against expropria�on: Trea�es generally protect against mandatory
�tle transfer or physical seizure of an investor’s property by a host state (direct
expropria�on). They also prohibit indirect expropria�on, where states degrade and
destroy the value of an investment over �me via unfriendly regulatory measures.

IIAs also include dispute resolu�on systems for resolving disagreements between

states and investors. Interna�onal investment arbitra�on is the primary choice.

Investment arbitra�on tribunals are generally composed of three private

adjudicators called arbitrators – one chosen by the state, another by the investor

and a third by mutual agreement or ins�tu�onal appointment. The par�es li�gate

their grievances against each other before these tribunals, making wri�en and oral

submissions. The tribunal then renders an award that can be enforced in a variety of

na�onal courts, o�en without further substan�ve review of the dispute. Arbitra�on

proceedings are usually closed to the public, though submissions, decisions and

awards are o�en published a�erwards. This system is known variously as “investor-

state arbitra�on” or “ISDS”.

Recently, ISDS has run into s�ff

headwinds. States are raising

sovereignty concerns, complaining that

their legisla�on is now subject to private challenge by foreign investors before

“secre�ve” ad-hoc bodies. Ins�tu�onal capacity is another threat – aggrieved

investors are o�en large mul�na�onal corpora�ons with extensive legal resources,

facing down states who may lack the requisite ins�tu�onal knowledge. Other

cri�cisms include excessive costs and years-long proceedings, a seeming lack of

consistency in awards, impar�ality concerns and diversity issues within the

investment arbitra�on community.ᶦᶦᶦ

I SDS  AND CL IMATE  CHANGE

Climate change is posing some serious difficul�es for the investment treaty system. The climate situa�on is ge�ng worse by

year. This year’s summer monsoons put a third of Pakistan – the world’s fi�h-most-populated country – under water. Scorching

heatwaves pummelled India, Europe and North America. While the world is making heartening progress in renewable energy,

the climate crisis remains a danger to the planet and to global stability.
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As the crisis deepens, countries are pushing for new solu�ons. The Paris Climate Agreement, signed in 2015, seeks to

significantly reduce climate changes’ impact by capping the increase in global average temperature “to well below two degrees

Celsius above pre-industrial levels” (preferably 1.5 degrees).ᶦᵛ The Agreement requires its 196 signatories to develop long-term

plans to reduce greenhouse gas emissions, pushing them toward net-zero emissions status.ᵛ These “na�onally determined

contribu�ons” are updated every five years and are composed of domes�c mi�ga�on measures, o�en laws enacted to support a

country’s climate goals. In the years since the Agreement entered into force, many state signatories have overhauled their

climate policies and worked to spur large-scale energy transi�ons.

Investment treaty law may set a few roadblocks. Most IIAs do not explicitly men�on or regulate climate goals. Largely built in an

era before widespread climate ac�on, the investment treaty system is at best “climate neutral or climate blind”. As a result,

commentators worry that it “both fails to advance and also hinders climate ac�on.”ᵛᶦ

States advancing ambi�ous climate legisla�on may be targeted by disgruntled investors using exis�ng investment trea�es

Climate policies that subsidise low-emission domes�c investment while penalising high-emissions ac�vi�es could run afoul of

Na�onal Treatment or MFN clauses. Forced na�onalisa�on of oil plants would likely generate expropria�on claims, as would

harsh regulatory measures designed to degrade the value of high-emissions ac�vi�es as part of a shi� to clean energy

genera�on. Phasing out coal could spur fair and equitable treatment charges.

What’s more, most investment trea�es are long-las�ng instruments, with lifecycles

at 25 years or more. Even a�er termina�on, many key treaty protec�ons remain in

place via “sunset clauses”, which aim to protect investments made before

termina�on in reliance on a legal regime no longer in place. These clauses can

extend old treaty protec�ons for years, unless mutually dropped by the contrac�ng

par�es. Finally, states argue that exis�ng dispute resolu�on mechanisms generate

“regulatory chill”, leaving na�ons uncertain or reluctant to pursue certain policies for

fear of legal challenge and blowback.

These uncertain�es have caused outcry, and a strong clamour for reform of the

exis�ng system. Many such efforts are already underway. They include the United

Na�ons Commission on Interna�onal Trade Law’s (“UNCITRAL”) Working Group III,

explicitly cons�tuted to pursue investor-state dispute resolu�on reforms.ᵛᶦᶦ

Elsewhere, par�es to the important Energy Charter Treaty (“ECT”) – which covers

many foreign investments in the European energy sector and is the most frequently

invoked treaty in investor-state arbitra�on – renego�ated key provisions in an effort to assist a low-carbon transi�on, including

changes to the treaty’s ISDS mechanisms.ᵛᶦᶦᶦ Alterna�ve sugges�ons include a resort to na�onal courts for investment disputes,

as well as increased investor-state media�on and even a permanent standing Mul�lateral Investment Court.ᶦˣ Even these efforts

may not be enough to assuage state concerns- France and the Netherlands both recently announced they would leave the ECT

en�rely, renego�a�ons notwithstanding.

This is the landscape UNCTAD’s publica�ons arrive in, heated and controversial.
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UNCTAD ISSUE NOTE #3 :  THE  INTERNAT IONAL  INVESTMENT TREATY REGIME AND
CL IMATE  ACT ION

In this publica�on, UNCTAD takes a deep dive into the history and type of investment trea�es around the globe. There were

3,300 investment trea�es concluded between 1959 and 2009. As noted, some 2,300 of them are s�ll in force today. Per UNCTAD,

IIAs “proliferated in the 1990s as an instrument of global investment policymaking and have become increasingly conten�ous

over the past decade, including due to the fast-growing number of ISDS claims and States’ increased exposure to ISDS risks and

costs.”ˣ

Many of these trea�es are “old-model” IIAs, short, succinct instruments with broadly wri�en clauses and few clear limita�ons on

investment protec�on. These trea�es say li�le about environmental protec�on. They do not contain explicit provisions

preserving states’ rights to regulate in the name of the environment or pursue climate ac�on. According to UNCTAD, the vast

majority of ISDS cases are brought under these older trea�es.ˣᶦ

New-genera�on trea�es are more generous to states. Many make a point of

safeguarding states’ right to regulate and “generally contain more circumscribed and

clarified substan�ve provisions, o�en accompanied by narrower access to ISDS”.ˣᶦᶦ

They also incorporate specific provisions protec�ng the environment and

encouraging climate ac�on and sustainable development. These include:

Treaty preambles: Treaty preambles establish the overall objec�ve of an IIA. New
trea�es may reference promo�ng sustainable development and environmental
protec�on, reaffirm states’ rights to regulate in the name of the environment and
reiterate certain environmental commitments. They may also highlight
commitments to mi�gate climate change or directly reference climate ac�on
trea�es like the Paris Agreement.ˣᶦᶦᶦ

Substan�ve protec�ons: Some trea�es contain clauses imposing substan�ve environmental and climate obliga�ons on the
signing par�es. These can range from specific treaty chapters on environmental protec�on to the promo�on of climate-
friendly investment;ˣᶦᵛ

Carve-outs for environmental measures: Some new trea�es carve out environmental protec�on from substan�ve treatment
standards, making these measures more difficult to challenge and giving states more room to regulate. Carve-outs are o�en
found in indirect expropria�on and na�onal treatment clauses, though not in fair and equitable treatment provisions;ˣᵛ

Procedures for compliance and implementa�on of environmental protec�on: Some trea�es explicitly require the
contrac�ng par�es to effec�vely enforce their own environmental laws or to establish ins�tu�onal mechanisms to promote
climate coopera�on;ˣᵛᶦ and

Environmental protec�on as a general excep�on: Some new trea�es include the environment as a public policy area where
state flexibility needs to be preserved.ˣᵛᶦᶦ
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According to UNCTAD, neither treaty genera�on is perfect. Neither type of treaty meaningfully dis�nguishes between low and

high-carbon investments – and all “lack proac�ve provisions aimed at effec�vely suppor�ng climate ac�on”.ˣᵛᶦᶦᶦ Nevertheless, “as

old-genera�on IIAs significantly outnumber new-genera�on ones, it is cri�cal to address the problems and risks post by old-

genera�on IIAs.”

Clearly, UNCTAD wants to see treaty reform – and fast. In the Note, they suggest two broad approaches:

1. making individual trea�es climate-responsive by ensuring that only low-carbon and sustainable investments are covered, by
safeguarding state regulatory power and by adding provisions aimed at promo�ng sustainable investment; and

2. reconceptualising the scope, purpose and design of the IIA regime at the mul�lateral, regional, bilateral and na�onal levels.ˣᶦˣ

UNCTAD maintains a suite of tools that states can use to reform their exis�ng IIAs.

The goal? “Ensur[ing] that IIAs do not hinder States from implemen�ng climate

change measures and from achieving a just transi�on to low-carbon economies”, all

in a manner that will “minimise the States’ risk of facing ISDS claims related to

climate change policies and those related to high-carbon investments”.ˣˣ

UNCTAD ISSUE NOTE #4 :  TREATY-BASED INVESTOR-
STATE  D ISPUTE  SETTLEMENT CASES  AND CL IMATE
ACT ION

In this publica�on, UNCTAD performed an extensive analysis of ISDS cases relevant

to climate ac�on, iden�fying at least 175 cases concerning measures taken for

environmental protec�on.ˣˣᶦ Taken together, UNCTAD believes hos�le investment

arbitra�on will pose problems for states’ climate mi�ga�on measures down the road.

Fossil fuel investors are frequent ISDS li�gants. UNCTAD found 192 cases brought by fossil fuel sector par�cipants, though not

always in rela�on to climate measures. This, for UNCTAD, establishes a pa�ern. “As fossil fuel investors have frequently resorted

to ISDS, they can also be expected to use exis�ng ISDS mechanisms to challenge climate ac�on measures aimed at restric�ng or

phasing out fossil fuels.”ˣˣᶦᶦ

Renewable energy investors are also taking advantage of ISDS mechanisms. UNCTAD totals some 80 cases brought by renewable

investors in the last decade, primarily concerning government changes to feed-in tariffs and other incen�ves designed to spark

investment in solar photovoltaic power genera�on.ˣˣᶦᶦᶦ States like Spain and Italy are s�ll defending ISDS claims triggered by

legisla�ve changes made in the early 2010s, some genera�ng massive damages awards in favour of aggrieved investors.ˣˣᶦᵛ

Energy is clearly a prime area of conflict between investors and states, and it poses uncertain lessons for the energy transi�on.

Does all this li�ga�on mean that states lose more o�en? No, in fact. It’s about an even split in terms of results. Per UNCTAD’s

analysis of concluded environmental ISDS cases, 40% were decided in favour of the states, with the tribunal declining jurisdic�on

or dismissing claims on the merits. Investors won only 38%.ˣˣᵛ
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Nonetheless, UNCTAD is s�ll worried. They single out two cases sugges�ng that ISDS

mechanisms are being used to directly challenge important environmental policies:

Eco Oro Minerals Corp. v. Republic of Colombia:ˣˣᵛᶦ The Eco Oro dispute involved a
Canadian mining company extrac�ng gold and silver deposits in the Colombian
mountains, per a mining concession from the Colombian government. This
concession was later eroded through successive environmental bans, causing Eco
Oro to lose over 50% of its mining rights. The company filed for arbitra�on
against Colombia under the Colombia-Canada FTA (2008). The tribunal found
Colombia’s bans violated the treaty’s minimum standard of treatment, inflic�ng
damage on “Eco Oro without serving any apparent legi�mate purpose.”ˣˣᵛᶦᶦ The
tribunal also held that the FTA’s general environmental excep�on did not
preclude payment of compensa�on. According to UNCTAD, Eco Oro “signals that
measures taken for the protec�on of the environment can be challenged and
deemed a viola�on of IIAs” and “sheds doubt on” the effec�veness of “explicit
safeguards and excep�ons” included to protect a state’s climate regula�on;ˣˣᵛᶦᶦᶦ
and

RWE v. the Netherlands:ˣˣᶦˣ In the first-ever investment treaty case filed against the Netherlands, RWE (a German energy
company) a�acked a measure phasing out coal-fired electricity genera�on by 2030. RWE argues that the measure – an
a�empt to address the Netherlands’ Paris Agreement commitments – was tantamount to an expropria�on of its investments
in the Netherlands. RWE is also arguing that the Dutch government failed to grant enough �me and resources for the
company to shi� away from coal produc�on without losing an immense amount of money. The case is ongoing, though
parallel German court proceedings may halt it.ˣˣˣ Uniper, another German energy company, was recently forced to drop a
similar lawsuit as a condi�on for receiving a bailout from the German government.ˣˣˣᶦ To UNCTAD, RWE “demonstrates
countries’ risk when implemen�ng regula�ons for phasing out fossil fuels”.

Other cases (unmen�oned in the UNCTAD report) suggest investors do indeed use trea�es to challenge states’ climate ac�ons,

though without much success. In Westmoreland Holdings v. Canada, a U.S. investor a�acked Alberta Province’s a�empt to phase

out coal-generated electricity, arguing that the ban violated its legi�mate expecta�ons and cons�tuted unfair discrimina�on. The

case, filed under the old North American Free Trade Agreement (NAFTA) was dismissed on jurisdic�on without a ruling on the

merits.ˣˣˣᶦᶦ In Lone Pine v. Canada, a U.S. investor challenged Quebec’s suspension of oil and gas explora�on permits as part of an

an�-fracking ini�a�ve (the claim was dismissed last month, with two of three arbitrators finding no NAFTA viola�on).ˣˣˣᶦᶦᶦ Outside

the climate sphere, companies like Philip Morris have used investment trea�es to challenge an�-smoking public health measures

in Uruguay and Australia (though all were unsuccessful).ˣˣˣᶦᵛ

ISDS suits against climate change measures do pose some threat to states, though there are few clear investor wins to date. As

the crisis deepens and legisla�ve responses proliferate, the ISDS bill might get steep. Some commentators suggest that climate

adapta�on claims may run states as much as USD 340 billion by the end of the century.ˣˣˣᵛ

So, what do UNCTAD’s proclama�ons mean for investment treaty law?

CL IMATE  CHANGE AND INTERNAT IONAL  LAW
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UNCTAD’s proclama�ons are entering a charged (and changing) public interna�onal

law space. The Paris Climate Agreement – the driving force behind UNCTAD’s

posi�ons –is growing in stature. On 1 July 2022, Brazil’s Supreme Court became the

first to label the Paris Agreement a human rights treaty, eleva�ng it above conflic�ng

na�onal legisla�on.ˣˣˣᵛᶦ Other states may soon follow.

Climate change li�ga�on is becoming ever more common, as we at WFW o�en

note.ˣˣˣᵛᶦᶦ Since the Paris Agreement was signed, the cumula�ve number of climate

change-related cases has more than doubled.ˣˣˣᵛᶦᶦᶦ Around one-quarter of these

cases were filed in the last two years. Climate li�ga�on is increasingly being used to

enforce or enhance a government’s climate commitments as a ma�er of domes�c

law and interna�onal obliga�on.

Li�gants are successfully targe�ng private companies, too. In Milieudefensie et al. v.

Royal Dutch Shell, a group of environmental founda�ons filed a class ac�on lawsuit

against the energy giant, arguing that its development plans failed to align with the

Paris accords and violated domes�c and European legal standards. A Netherlands court agreed, ordering Shell to curtail its global

carbon emissions by 45% by 2030.ˣˣˣᶦˣ A 2019 lawsuit against Enea, a Polish power company, argued that a planned coal-fired

power plant was indefensibly risky as it was sure to become a stranded asset given the oncoming energy transi�on. A Polish

judge agreed, and the project was abandoned.ˣˡ

Li�ga�on strategies are ge�ng ever more crea�ve. In 2008, the Alaskan village of

Kivalina – located on low-lying coastline – sued more than 20 energy companies for

the proceeds needed to move the whole town inland.ˣˡᶦ Other U.S. ci�es, including

San Francisco and Oakland, have filed similar suits. The doctrine of frac�onal

culpability is also expanding. As a�ribu�ve science advances, li�gants are delinea�ng

private roles in climate ac�vi�es with ever greater precision. An indigenous Peruvian

farmer is suing a German energy company, alleging propor�onate responsibility for

es�mated future repair costs for home flooding generated by mel�ng glaciers.ˣˡᶦᶦ On

climate law’s very fron�er, lawsuits are exploring the legal personhood of animals,

trees and lakes.ˣˡᶦᶦᶦ

There is even some talk that environmental protec�on is now a fundamental norm

of interna�onal law. Fundamental norms – also known as peremptory or jus cogens

norms – are widely recognised by the interna�onal community. They cannot be

derogated from (devalued, diminished, reduced) and can only be modified by a

subsequent norm of interna�onal law – one that is just as strong, with the same

character.ˣˡᶦᵛ The Interna�onal Court of Jus�ce has already labelled environmental

protec�on as an essen�al interest of the state,ˣˡᵛ sugges�ng it is a clear customary

interna�onal law principle set forth in state prac�ce and instruments like the Paris Agreement, the Rio Declara�on and the

UNFCC. If future cases uphold this trend, the consequences could be immense.
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Investor-state arbitra�on is not immune to these developments. Increasingly, investors may be using trea�es to force states to

adopt suitable environmental protec�on measures. In Allard v. Barbados, an eco-tourism operator claimed that Barbados had

failed to ins�tute “reasonable and necessary environmental protec�on measures” and “directly contributed” to contamina�ng

the environment, destroying the value of the investment. These failures amounted to indirect expropria�on of the operator’s

investment and breached the standard of fair and equitable treatment under the Canada-Barbados BIT. The claim was

unsuccessful, but the Allard tribunal recognised that states may have treaty-based obliga�ons to protect investments against

environmental damage.ˣˡᵛᶦ Tribunals have also recognised treaty-based environmental defenses to investor claims. In Burlington

Resources v. Ecuador, Ecuador counterclaimed for compensa�on for an investor’s breach of domes�c environmental laws,

eventually winning US$41m.ˣˡᵛᶦᶦ In Cortec Mining v. Kenya, a tribunal declined jurisdic�on over a mining concession dispute

because the investor’s ac�vi�es failed to substan�ally comply with local environmental law. The Cortec tribunal noted that

Kenya’s environmental obliga�ons were of “fundamental importance” and the claimant’s failure to abide by related

environmental regula�ons eliminated its claimed “investment” as a ma�er of treaty law.ˣˡᵛᶦᶦᶦ

I S  THE  ISDS  CR IT IC ISM VAL ID?

The accusa�ons levelled against ISDS have a mixed record. It’s not clear, for example,

whether ISDS-linked regulatory chill poses a significant threat. As commentators

have noted, “regula�ons related to public interests such as the environment, health

and natural resources are o�en fraught with poli�cal debate, and the possibility of

ISDS may be just one of a number of factors leading to the regulatory chill.”

Interna�onal treaty law is also hardly alone in causing problems for legislators

pushing climate ini�a�ves. A 2017 French law a�acking fossil fuel concessions and

explora�on permits was amended a�er the administra�ve high court (the Conseil

d’Etat) noted it could undercut the rights of exis�ng concession holders as a ma�er

of domes�c law.

Furthermore, ISDS is (in theory) a neutral dispute resolu�on mechanism. As the

Allard case suggests, ISDS could also help enforce and strengthen climate

commitments.

Investment trea�es and ISDS have other posi�ve impacts. As trea�es have flourished over the last few decades, they have

generated a rela�vely harmonious set of ins�tu�onal rules and prac�ces, providing legal stability and certainty whilst

maintaining some independence from states and state poli�cs. This surety generated strong cross-border capital flows, which

have assisted states’ economic development (at least to some extent) and will remain important to the fight against climate

change. Revising or elimina�ng this system could undermine legal certainty and discourage investment. The Interna�onal Energy

Agency es�mates that the world needs USD 131 trillion in investment by 2050 to keep warming at or below 1.5 degrees

Celsius.ˣˡᶦˣ Foreign investment will be key here, par�cularly as countries seek funding to meet their domes�c climate

commitments.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 8



" I n c o r p o r a t e  c l i m a t e

p r o t e c t i o n  i n t o  n e w

t r e a t i e s .  C o n s i d e r

n e g o t i a t i n g  n e w

t r e a t i e s  w h e r e

a p p r o p r i a t e .  A s

o p p o r t u n i t i e s  f o r  n e w

t r a d e  d e a l s  a r r i v e ,

m a k e  s u r e  t o  p r e s e r v e

y o u r  r e g u l a t o r y

a u t h o r i t y  o n  t h e  c l i m a t e

a n d  e n v i r o n m e n t . "

In sum, UNCTAD’s mooted reforms may not move the needle much. The fight against climate change is by defini�on a global

conflict, involving a series of entrenched problems. Many states may be in no real rush to penalise high-emissions investments

regardless of treaty law. Most fossil fuels are owned by na�onal governments, and the reserves are na�onal assets. As

commentators have noted, fossil fuel reserves are “already collateral, and a steady source of income and, for quite a few of

these na�ons, a big por�on of their wealth.”ˡ As the energy transi�on strands these assets, many states will lose money – even if

they counter these losses with wise renewable plays. More broadly, global capital tends to flow to the highest rate of return

regardless of provenance or social desirability. Global finance is greening (with difficulty and controversy),ˡᶦ but the balance may

not have �pped just yet.

The ongoing energy transi�on is strikingly ambi�ous, but the fight against climate change is sure to be long and fraught. The

Interna�onal Energy Agency has said that spurring this transi�on “involves nothing less than a complete transforma�on of how

we produce, transform and consume energy”.ˡᶦᶦ For the ISDS system, the shi� in climate priority means that the norms on which

future trea�es and state policies are based will con�nue to change, leaving those currently in place at increased risk of conflict.

TAKEAWAYS FOR INVESTORS AND STATES

How do you give states the needed space to regulate for the good of the climate? As a corollary, how do you give investors

stability and certainty? Investments will be impacted by the energy transi�on – but who will bear the cost for that, and how?

These ques�ons go far beyond investment trea�es and investor-state dispute

se�lement. But UNCTAD’s policy notes hold some sharp lessons for investors and

states seeking to navigate uncertain �mes.

We make the following recommenda�ons:

For inves tors

Invest sustainably. Where possible, priori�se investments that contribute to the
green transi�on and avoid those that may run afoul of changing climate
legisla�on. Many governments offer a�rac�ve incen�ves to promote sustainable
growth – iden�fy and capitalise on the ones that are right for you. WFW is a key
player in the global sustainable transi�on and can advise you on accessing capital
markets, comple�ng mergers and acquisi�ons, financing your investment and
planning your dispute resolu�on strategies;

Do your treaty due diligence. Understand your host country’s investment treaty landscape. When you set up in-country
opera�ons, make sure you are covered by one or more investment trea�es with generous procedural and substan�ve
protec�ons. Be sure to do this before a dispute arises, or your claim may be denied on jurisdic�onal grounds. WFW can assist
with your investment planning needs, helping you address urgent issues ranging from the type of local corporate presence
you need to the dura�on and character of the protec�ons you will receive;

Know your host country’s climate policy. Monitor domes�c poli�cs and stay abreast of climate-based ini�a�ves, par�cularly
in energy (a hugely important poli�cal issue). Know the country’s Paris commitments and its domes�c climate goals. Track
upcoming legisla�on to ensure you understand how your ac�vi�es fit within it;
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Know your host country’s treaty plans. Consider your host state’s current a�tudes on investment trea�es and monitor their
upcoming trade deals. New trea�es may look very different from exis�ng ones. India, for example, has terminated most of its
old investment trea�es in favour of extremely limited new agreements that abolish tradi�onal ISDS en�rely. Thailand is
currently pursuing an FTA with the European Union, which will likely resemble the EU’s deals with Vietnam and Singapore
(more room to regulate on the climate front, restructured dispute resolu�on systems).ˡᶦᶦᶦ WFW tracks treaty developments
regularly and can assist you here;

Communicate and advocate. Cul�vate good rela�onships with your host state’s regulators and other government officials.
Keep your licenses and permits up to date and follow all relevant laws and procedures. Join commerce groups and work with
other companies on areas of common interest. If your investment makes use of host country incen�ves (like feed-in tariffs for
power genera�on or special custom levies for green manufacturing), advocate for their protec�on and extension. Publicise
your role locally and focus on the benefits of green investments; and

Prepare a legal strategy for future disputes. Iden�fy key challenges for your investment and have a dispute strategy ready if
the state rela�onship turns sour. Know your rights under domes�c and interna�onal law. If a dispute does arise, consult
sophis�cated outside counsel early in the process and get an honest read on your chances. If arbitra�on is not feasible for
you, consider ac�ve talks with the relevant host state officials to resolve the dispute early.

For s ta tes

Create good policy. Above all, states should have clear na�onal policies to promote low-carbon investment. Facilitate new
market entrants who can jumpstart green investments and enact market crea�on policies to foster demand for low-carbon
products. Vietnam is a great recent example, as the na�on heavily incen�vised investment in solar and wind genera�on to
become one of the world’s clean energy leaders;ˡᶦᵛ

Review your trea�es and plan your defense. Conduct a thorough review of exis�ng IIAs. Know the trea�es you are party to
and understand how they may or may not protect you in the event you pass new environmental regula�on. Be aware of your
regulatory authority under these trea�es – do they provide leeway to regulate in defense of the environment? Do they
contain generous investment protec�on standards that may make your regulatory job difficult? Create a good legal strategy –
if you are sued in arbitra�on, don’t be afraid to try novel or unique legal arguments while presen�ng a thorough defense;

Consider compensa�on. Climate change legisla�on is o�en dras�c (necessarily so). Consider the investment interests at play
when you are dra�ing legisla�on. If you have the fiscal room, consider fair compensa�on or monetary incen�ves as an
alterna�ve to measures that may land you in arbitra�on;
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Incorporate climate protec�on into new trea�es. Consider nego�a�ng new trea�es where appropriate. As opportuni�es for
new trade deals arrive, make sure to preserve your regulatory authority on the climate and environment. Crea�ng and
agreeing new investment trea�es is a complicated process. Nonetheless, par�es dra�ing new trea�es with an eye to climate
protec�on should focus on the following:

preamble: referencing the importance of climate ac�on, incorpora�ng relevant climate law principles and trea�es,
commi�ng to uphold environmental standards and promising coopera�on on climate change mi�ga�on and sustainable
development;

treaty scope: dis�nguish between climate-friendly and climate-harmful investments via lists, schedules and annexes as
well as classifica�on mechanisms and treaty defini�ons of sustainable investments;

climate ac�on regula�on: carve out climate ac�on measures from some investment standards, include general climate
law excep�ons and clarify compensa�on mechanisms;

investor obliga�ons and responsibili�es: incorporate CSR codes and sustainable investment requirements;

climate change and investment governance: commit to ins�tu�onal coopera�on on climate ac�on, including
implemen�ng important climate trea�es; and

promote sustainable investment: encourage development and transfer of low-carbon technologies, provide preferen�al
treatment for qualifying investments.

Bangkok Trainee Teresa McGillivray also contributed to this ar�cle.

FOOTNOTE
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