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The impact  o f  sus ta inable deve lopment  on corporate governance has been the subjec t  o f  debate for

some years  now, both a t  a nat ional  and European leve l .

In 2018, the European Commission launched its Ac�on Plan on Financing Sustainable Growth (the “Ac�on Plan”). Among its core

objec�ves was to examine whether there was a need to establish a requirement for boards of directors to develop and disclose a

sustainability strategy, define measurable sustainability targets and specify possible rules under which directors would be

required to act in pursuit of long-term corporate objec�ves.

The Ac�on Plan has achieved its first important objec�ve with the adop�on into law

by the European Commission of a direc�ve on corporate sustainability due diligence

(the ‘Direc�ve’).

As indicated by the European Commission, the aims of the Direc�ve are to foster

sustainable and responsible corporate conduct and to include human rights and

environmental considera�ons in corporate ac�vi�es and governance. The

explanatory memorandum to the Direc�ve provides that “given the significant

number of suppliers both in the EU and in third countries, as well as the overall

complexity of value chains, EU companies, including large ones, may encounter

difficul�es in iden�fying and mi�ga�ng risks in their value chains linked to respec�ng

human rights and environmental impact. Iden�fying these adverse impacts in value

chains will become easier if more companies exercise due diligence and thus more

data is available on human rights and adverse environmental impact.

Furthermore, the connec�on of the EU economy to millions of workers around the world through global value chains comes

with a responsibility to address adverse impacts on the rights of these workers”.

The Direc�ve covers EU companies, or third country companies opera�ng in the EU, with a €40m+ turnover opera�ng in high-

impact sectors such as tex�les, agriculture, manufacturing of food products, or the extrac�on of and trade in mineral resources.
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SMEs (small and medium sized enterprises) remain outside the scope of the Direc�ve, though they may be impacted by its

requirements given their poten�al par�cipa�on in the produc�on chains of large companies.

As per the Direc�ve, companies that fall within its remit must:

(i)     integrate due diligence into their corporate governance structures;

(ii)    iden�fy actual or poten�al adverse human rights and environmental impact;

(iii)   prevent or mi�gate said poten�al adverse effects;

(iv)   bring any actual adverse impact to an end and minimise its extent;

(v)    establish and maintain a complaints procedure;

(vi)   monitor the effec�veness of their due diligence policy and measures; and

(vii)  SHARE due diligence informa�on publicly.

The Direc�ve also provides specific obliga�ons on directors to:

(i)     take into account the consequences of their decisions on sustainability

ma�ers including, where applicable, human rights, climate change and

environmental consequences in the short, medium and long term; and

(ii)    put in place and oversee due diligence requirements including relevant

input from stakeholders and civil society organisa�ons.

Although there are weaknesses in its dra�ing and uncertain�es in its interpreta�on,

the Direc�ve introduces an important change of perspec�ve for companies and their

directors. In par�cular, directors are now obliged to make long-term assessments of

the strategies they have adopted, whilst taking into account stakeholders other than

shareholders. It has been pointed out by some experts that the proposed rules may

not actually alter the legal regime on directors’ liability, who will con�nue to be

liable only where their ac�ons violate specific human rights and/or environmental protec�on provisions. This appears to be

confirmed by the list of human rights and environmental viola�ons contained in interna�onal conven�ons and listed in Annex 1

of the Direc�ve.

As things stand, it is not easy to predict how the Direc�ve will be transposed into na�onal law in EU Member States and how the

debates there on this subject will evolve, but it is difficult to imagine it won’t impact the role of company directors. The

introduc�on of an obliga�on to balance interests is a novelty at present and must be assessed in rela�on to the provisions of

Ar�cle 22 of the Direc�ve, which provide that Member States must introduce forms of civil liability for companies that violate its

requirements on the preven�on and limita�on of nega�ve impacts on human rights and the environment. The possible

convic�on of a company on these grounds could also lead to its director being liable to said company for breach of their

obliga�ons as outlined in the Direc�ve.
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Although the approval and implementa�on process may be lengthy, companies and, in par�cular, their directors should start

planning how to incorporate sustainability into their due diligence and corporate governance procedures. So should SMEs which

are, or aspire to be, part of value chains connected to large companies. Sustainability will likely become central in the selec�on

of business partners and quickly incorpora�ng it into one’s corporate culture could become an important element of advantage

over poten�al compe�tors.

K E Y  C O N TA C T S

ARIANNA NERI
SENIOR ASSOCIATE ROME

T: +39 06 684 0811
M: +39 340 2630 314

aneri@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 3

https://www.wfw.com/people/arianna-neri/
tel:+39 06 684 0811
tel:+39 340 2630 314
mailto:aneri@wfw.com

