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With the 2022 FIFA World Cup underway, the centrality of sport to world culture and economics is
clear. As sporting institutions have evolved, so have methods of resolving sports disputes. In this
article, the first in a series on sports arbitration, we examine the Court of Arbitration for Sport

(“CAS”) - the world’s premier forum for resolving sporting disputes.

In the second article of this series available here, we explain esports, describe the industry’s structure, highlight common
challenges, consider how disputes are resolved and provide some recommendations to assist you as you navigate the exciting

world of esports.

WHAT IS THE COURT OF ARBITRATION FOR SPORT?

"CAS, “the true
supreme court of

”1

CAS, “the true supreme court of world sport”,' is an independent institution that

o settles sports-related disputes through arbitration and mediation via bespoke
world sport”, is an

. procedures.? Established in 1984 by the International Olympic Committee, CAS is the
independent

institution that final court of appeal for sporting federations such as FIFA and UEFA and also hears

settles sports- related commercial sports disputes. In the court’s own words, it will hear anything “directly

or indirectly linked” to sports.?

disputes through

arbitration and

“calerfen vic CAS was founded to take sports disputes out of the hands of national courts, which

bespoke procedures n are often slow and lack specialised sporting knowledge. A forum purpose-built for

the sporting world, CAS is headquartered in Lausanne, Switzerland, has offices in

New York City and Sydney and hearing centres in Kuala Lumpur, Abu Dhabi and
Cairo. During major sporting events such as the Olympics, CAS sets up ad-hoc tribunals to hear and adjudicate any challenges

that might arise.

CAS is overseen by the International Council for Arbitration for Sport (“ICAS”), a 20-member body that appoints its Director-
General, facilitates arbitrator appointments and hears challenges against its arbitrators. Tribunals are chosen from a roster of

nearly 300 arbitrators from 87 countries, all with extensive sporting expertise.*
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CAS registers about 300 cases per year. Its working languages are French and English, though other languages may be used

under certain conditions.

HOW DOES CAS FUNCTION®

For all its bespoke nature, CAS arbitrations resemble ordinary commercial arbitrations. Party consent is paramount.® Parties must
agree to submit disputes to CAS, via a contract or a sporting organisations’ standing rules such as FIFA statutes. Football players’
employment contracts, for example, will often specify CAS arbitration as a final venue for dispute resolution. All disputes it

adjudicates must be related to sports in some way, though CAS interprets this widely.

CAS has two main divisions, the Ordinary Arbitration Division and the Appeal Arbitration Division. The Ordinary Division hears
contract or tort claims, usually stemming from commercial agreements. If parties choose CAS arbitration in a contract, any

disputes will be heard here. Ordinary Arbitrations are fairly rare and do not make up much of CAS’s workload.

The Appeals Arbitration Division serves as a court of final appeal for sporting bodies, whether national (e.g. Thailand’s Football
Federation) or international (e.g. FIFA). The Appeals Division hears most of CAS’s cases, including doping cases and other
federation actions. It is the final court of appeal, meaning all internal remedies must be exhausted before proceeding to the

Appeals Division.

Federations must choose CAS of their own volition, just like private parties. Their rules and regulations must provide for CAS
referral in order for it to have jurisdiction.® Rule 61 of the Olympic Charter sends all Olympic Games disputes to CAS. FIFA has
used the Court since 2005 and accounts for most of its matters.” But some federations (e.g. North American sports leagues)

avoid CAS arbitration altogether and settle disputes themselves.

For major international competitions, CAS maintains an Ad Hoc Division tailored to the needs of the tournament. Ad Hoc
Arbitrations often move quickly, with tribunals hearing evidence and rendering decisions within hours or days. These expedited
procedures are key to resolving problems without derailing the tournament. An Ad Hoc Division will be monitoring proceedings

at the current FIFA World Cup in Qatar.

WHAT TYPE OF LAWS AND PROCEDURES DOES CAS APPLY?

CAS works under the Statutes of the Bodies Working for the Settlement of Sports-Related Disputes (the “CAS Statutes”). It also

has procedural rules, the Code of Sports-Related Arbitration. These two instruments comprise CAS’s “Code.”

CAS’s procedural rules contain general provisions along with articles specific to the Ordinary and Appeal Arbitration Divisions.
The general provisions set principles common to all CAS arbitrations, covering matters such as the language of the proceedings

and the tribunal’s seat.

The Ordinary Procedure closely tracks usual arbitration practice. Ordinary panels can be composed of one or three arbitrators.®
Parties choose one arbitrator apiece, who then choose the panel President (CAS will appoint the President if no Agreement is

reached). Ordinary procedures last from 6-12 months, faster than many commercial proceedings.
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"The Thailand sports
community has
recognised sports
arbitration’s
usefulness. The
Thailand Arbitration
Center (“THAC”)

The Appeal Procedure is more bespoke. It sets various time limits for appeals (21
days to file a Statement of Appeal, 20 days to respond).® It also allows multiple

parties to submit their disputes to the same panel if the same issues are involved.

Appeals Panels have broad authority to review the cases submitted to them. They
have free reign to examine all facts and law involved and often conduct searching
inquiries.'® Panels are generally composed of three arbitrators. Two are appointed by

the parties, with the president appointed directly by the head of the Appeals

recently created the Arbitration Division.
Thailand Center of
Arbitration for Sport
(“TCAS”), seeking to
emulate CAS’s

success on a local

Appeals panels generally resolve disputes in one of three ways — by issuing a new
replacement ruling, annulling the underlying decision or sending the case back to
the sports body. Appeals decisions are public unless the parties agree otherwise. The
Court publishes both its decision and a summary on its website.™ CAS jurisprudence
and regional level." is non-binding but is, in practice, highly influential. Its tribunals take prior decisions

seriously and strive to issue consistent rulings.

Substantively, CAS arbitrators apply the law of the contract or the regulations of the relevant sports organisation. For example, if
a broadcast contract between BelN Sports and a local provider is governed by English law, CAS will apply English law to the

merits. If Ghana’s national football federation challenges a FIFA eligibility decision, CAS will apply FIFA rules and regulations.

If no law is chosen or otherwise provided for, CAS will apply Swiss law — the law of its seat in Lausanne.' CAS decisions can be
appealed to Swiss courts, but only on very limited grounds. Generally, aggrieved parties must prove CAS made a fundamental
error, like ruling without jurisdiction, violating basic procedural rules or issuing a decision that’s incompatible with public policy.

CAS awards are enforceable under the New York Convention, like traditional arbitration awards.

DOES CAS DO MEDIATION®?

"Carefully review the

Yes."™ Interested parties can write to the CAS Court Office, which will organise the conditions for referring

mediation. Parties can appoint a CAS-listed mediator (or have one appointed for disputes to CAS as

them). Parties can also set their own procedures. CAS mediators can only propose some sports

solutions, not enforce them. Though CAS makes mediation available for all its cases, organisation’s rules

it is seldom used. require the parties to

exhaust other dispute

resolution mechanisms

WHAT ARE SOME NOTABLE CAS CASES?

as a precondition for

CAS decisions, especially appeals, are often high-profile. They generate an immense referring a dispute to

amount of press coverage and (sometimes) controversy. A few notable cases include: CAS and some exclude

certain types of dispute

e in 2020, Manchester City Football Club successfully appealed a UEFA ruling that it being referred to CAS."

breached Financial Fair Play and other regulations. UEFA had banned Manchester
City from all European competitions for three years and fined it heavily. CAS

overturned the decision, ruling that UEFA hadn’t proved Manchester City’s financial dealings violated applicable rules;™
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e in 2001, gymnast Andreea Raducan challenged an International Olympic Committee (I0C) doping ban that stripped her of her
gold medal at the Sydney Olympics. Andreea had tested positive for banned substances after ingesting cold and flu tablets
prescribed by her doctor. CAS upheld her ban anyway, ruling that “the Anti-Doping Code must be enforced without

compromise”;'

e in 2017, the I0C banned a group of Russian athletes from the upcoming Winter Olympics after a massive doping scandal. CAS
overturned most of the bans for a lack of evidence and reduced the length of the few bans it did uphold, much to the I0C’s

chagrin; and

o CAS also paved the way for Gibraltar to enter UEFA and FIFA, issuing a series of decisions forcing the federations to recognise

the British Overseas Territory."®

DO THAI SPORTS USE CAS?

"Be comfortable with
CAS as the court of
final appeal. CAS

Yes. Thailand has a history with CAS, with Thai sporting figures involved in
arbitrations before the Court. CAS recently overturned a FIFA ruling banning a Thai
football official over allegedly manipulating elections at Thailand’s Football

awards are easily

Association.” It also suspended Thailand from sending weightlifters to the 2020
enforceable and

extremely difficult to Tokyo Olympics, after 10 Thai athletes tested positive for steroid use during 2018.

challenge."
The Thailand sports community has recognised sports arbitration’s usefulness. The

Thailand Arbitration Center (“THAC”) recently created the Thailand Center of

Arbitration for Sport (“TCAS”), seeking to emulate CAS’s success on a local and
regional level.”® Built in cooperation with Thailand’s Sports Authority, TCAS is available to handle all sports-related disputes.
THAC has created special regulations and procedures for sports arbitrations at the centre. TCAS offers privacy, confidentiality,

specialised sporting knowledge and quick procedures, generating arbitration awards enforceable like normal commercial awards.

TAKEAWAY S

Sports arbitration is a fascinating area of law, where things change fast. If you’re involved in the sports industry and want to

ensure CAS can handle any problems, keep a few things in mind:

¢ make sure your contracts provide for CAS jurisdiction. You can consent to CAS jurisdiction after a dispute arises, but this may
be difficult in practice, especially if your counterparty is unwilling. If you want CAS involvement, write it into your arbitration

clause;

o carefully review the conditions for referring disputes to CAS as some sports organisation’s rules require the parties to exhaust
other dispute resolution mechanisms as a precondition for referring a dispute to CAS and some exclude certain types of
dispute being referred to CAS;

e review CAS precedent in your field. Understand common issues that may arise and necessitate CAS intervention. Analyse

how CAS tribunals have ruled in similar situations;

¢ consider your governing law. Remember that Swiss law will apply to your matter if you don’t choose the law yourself and the
sports organisation’s rules do not provide otherwise. When picking a legal regime, look for countries with developed sports

jurisprudence and particular expertise in your field;
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¢ be comfortable with CAS as the court of final appeal. CAS awards are easily enforceable and extremely difficult to challenge;

¢ consider traditional arbitration if you don’t want CAS involvement. Normal proceedings administered by institutions like the
ICC, LCIA, SIAC, HKIAC etc., offer good flexibility, privacy and speed. You also have free reign in your choice of arbitrator. If the
CAS roster doesn’t include the type of experience you need in your sports dispute, traditional arbitration may be a suitable
option. Having said that, it is always recommended to observe the requirements on the restriction on dispute resolution as

provided in the sports organisation’s rules; and

 if you want Thailand-specific access and experience, consider using TCAS rules and proceedings administered by the Thailand

Arbitration Center as an option.

[1] Tribunal Federal [TF] [Swiss Federal Tribunal] May. 27, 2003, Il Arrets du Tribunal Federal Suisse [ATF] 129 445 (Switz.).
[2] CAS, Frequently Asked Questions, available at: https://www.tas-cas.org/en/general-information/frequently-asked-
questions.html

[3] CAS, Frequently Asked Questions, available at: https://www.tas-cas.org/en/general-information/frequently-asked-
questions.htm|

[4] CAS, Frequently Asked Questions, available at: https://www.tas-cas.org/en/general-information/frequently-asked-
questions.htm|/

[5] CAS, Frequently Asked Questions, available at: https://www.tas-cas.org/en/general-information/frequently-asked-
questions.htm|

[6] R47, Appeal Procedure.

[7] Article 58, FIFA Statutes.

[8] R40, Ordinary Procedure.

[9] R49, Appeal Procedure.

[10] R57, Appeal Procedure.

[11] CAS, Database of Awards, available at: https://www.tas-cas.org/en/jurisprudence/archive.html

[12] R45, General Provisions.

[13] CAS, Frequently Asked Questions, available at: https.//www.tas-cas.org/en/general-information/frequently-asked-
questions.htm|

[14] CAS 202/A/6785 Manchester City FC v. UEFA.

[15] CAS ad hoc Division OG 00/011, Andreea Raducan / 10C, award of 28 September 2000.

[16] CAS 2002/0/410, The Gibraltar Football Association (GFA) / UEFA, award of 7 October 2003; CAS 2014/A/3776 GFA v. FIFA,
award of 27 April 2016.

[17] CAS 2018/A/5769, Worawi Makudi v. FIFA.

[18] THAC, “Dispute resolution center: Sports Arbitration Comes To Thailand with TCAS”, available at: https://thac.or.th/dispute-

resolution-center-sports-arbitration-comes-to-thailand-with-tcas/

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 5


https://www.tas-cas.org/en/general-information/frequently-asked-questions.html
https://www.tas-cas.org/en/general-information/frequently-asked-questions.html
https://www.tas-cas.org/en/general-information/frequently-asked-questions.html
https://www.tas-cas.org/en/general-information/frequently-asked-questions.html
https://www.tas-cas.org/en/general-information/frequently-asked-questions.html
https://thac.or.th/dispute-resolution-center-sports-arbitration-comes-to-thailand-with-tcas/

WATSON FARLEY & WILLIAMS

KEY CONTACTS

AARON MURPHY
ASSOCIATE » BANGKOK

TOSSAPORN
SUMPIPUTTANADACHA

PARTNER « BANGKOK

T: +66 2665 7829 T: +66 2 665 7812

M: +66 81 890 8858

tsumpiputtanadacha@wfw.com amurphy@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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