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B ITE  S IZE  KNOW HOW FROM THE ENGL ISH COURTS

State Immunity

The Court of Appeal has dismissed the appeal brought by the Government of South

Africa against a decision that they could not invoke state immunity to a claim for

salvage in rem against a cargo of silver. The silver had been on its way to South Africa

in 1942 to be minted into coinage when the ship carrying it was hit by torpedoes and

sunk. When it was salved in 2017, South Africa claimed state immunity for the

salvage charges. The court concluded that ‘at the �me when the cause of ac�on

arose’ (namely when the vessel sank), the cargo of silver was being used for

commercial purposes because South Africa had entered into a contract of carriage

with a merchant ship to carry the cargo. As a result, the silver fell within an

excep�on to state immunity set out within sec�on 10(4)(a) of the State Immunity

Act 1978.

Argentum Explora�on Ltd v Silver [2022] EWCA Civ 1318, 11 October 2022

Avia�on

Op�mares agreed to design, manufacture, sell and deliver seats for various aircra�

to Qatar Airways. Qatar Airways terminated the contracts shortly before delivery of

the seats, alleging numerous delays by Op�mares. Op�mares asserted that there were excusable delays. The Commercial Court

held that Qatar Airways was free to terminate the contract for convenience under clause 12.2.3 without any fe�ers from the

existence of an excusable delay clause or the duty of good faith in clause 16.13. As a ma�er of straigh�orward contractual

interpreta�on, clause 16.13 applied to responsibili�es and obliga�ons and the right to terminate was neither of those. Further

the right to terminate applied “notwithstanding anything to the contrary”. Op�mares was then ordered to pay costs on an

indemnity basis for having advanced a thin case, with weak construc�on arguments that sought to disregard the plain wording of

professionally drawn contracts, as well as a vague, unpleaded but serious and unsustainable allega�on of bad faith against Qatar.

Op�mares SpA v Qatar Airways Group QCSC [2022] EWHC 2461 (Comm) – Main Judgment, 7 October 2022

Costs Judgment [2022] EWHC 2507 (Comm), 7 October 2022
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Events of Default – Administra�on

Lehman Brothers (“LB”) and Firth Rixson (“FR”) entered into interest rate swaps incorpora�ng the 1992 and 2002 ISDA Master

Agreements. FR owed LB around $60 million but for over ten years was en�tled to rely on a provision to suspend their payment

obliga�ons to LB, which said that any payment obliga�on was subject to the condi�on precedent that “no Event of Default or

Poten�al Event of Default with respect to the other party has occurred and is con�nuing”. FR chose not to rely on the termina�on

provisions. The administra�on of LB was successful and control was to be given back to the LB directors. The court held that the

event of default of administra�on can be cured when the administra�on is brought to an end. So when all the relevant steps

have been taken by the administrators, FR will once again be obliged to pay the sums owing.

Grant and others v FR Acquisi�ons Corpora�on (Europe) Ltd and another, In the ma�er of Lehman Brothers Interna�onal

(Europe) (In Administra�on) [2022] EWHC 2532 (Ch), 11 October 2022

Waiver of Privilege

Barclays was subject to proceedings alleging that it assisted a company’s directors in breaches of fiduciary duty which resulted in

the company’s liquida�on. It claimed privilege over certain communica�ons during disclosure. In a witness statement from Mr

Sweeney, Barclays business support unit manager, he referred to Eversheds’ role as Barclays legal adviser and stated that there

was ‘nothing to put me on alert’ in the context of dishonest assistance allega�ons. He also referred to an email of advice from a

solicitor at Eversheds, saying that the email was privileged, but denying the claimant’s asser�on that the email referred to some

balance sheets. The claimant sought disclosure of the privileged advice. The court said that waiver of privilege was an acutely

fact sensi�ve exercise and held that the words did not bear the meaning or effect of waiver when viewed fairly, objec�vely and

in proper context. The applica�on for disclosure was rejected.

Henderson & Jones Ltd v Ross and others [2022] EWHC 2560 (Ch), 5 October 2022

Should you wish to discuss any of these cases in further detail, please speak with a member of our London dispute resolu�on

team below, or your regular contact at Watson Farley & Williams:

Robert Fidoe Rebecca Williams

Ryland Ash Charles Buss

Nikki Chu Dev Desai

Sarah Ellington Andrew Hutcheon

Alexis Mar�nez Theresa Mohammed

Tim Murray Mike Phillips

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK   |   T: +44 20 7814 8000   |   F: +44 20 7814 8141/2 2

https://caselaw.nationalarchives.gov.uk/ewhc/ch/2022/2532
https://caselaw.nationalarchives.gov.uk/ewhc/ch/2022/2560
https://www.wfw.com/people/robert-fidoe/
https://www.wfw.com/people/rebecca-williams/
https://www.wfw.com/people/ryland-ash/
https://www.wfw.com/people/charles-buss/
https://www.wfw.com/people/nikki-chu/
https://www.wfw.com/people/dev-desai/
https://www.wfw.com/people/sarah-ellington/
https://www.wfw.com/people/andrew-hutcheon/
https://www.wfw.com/people/alexis-martinez/
https://www.wfw.com/people/theresa-mohammed//
https://www.wfw.com/people/tim-murray/
https://www.wfw.com/people/mike-phillips/


K E Y  C O N TA C T S

JOANNE CHAMPKINS
KNOWLEDGE COUNSEL

LONDON

T: +44 203 036 9859

jchampkins@wfw.com

REBECCA WILL IAMS
PARTNER LONDON

T: +44 203 036 9805

rwill iams@wfw.com

ANDREW WARD
PARTNER LONDON
T: +44 20 7863 8950
award@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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