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Invalid company transfers and employee re�rement

If the transfer of a business unit has been declared unlawful for not mee�ng the

condi�ons set forth in Ar�cle 2112 of the Italian Civil Code, the consensual

termina�on of any employment rela�onship with a de facto transferee and the

payment to said employee of an incen�ve to leave do not prevent the same

employee from reques�ng payment of all outstanding salaries to the transferor

company. The right to receive from the transferor any wages accrued in the interim

period remains even if, in the mean�me, the employee re�red. This conclusion was

reached because the rules on the incompa�bility between the receipt of

employment income and pension payments are not available to the par�es of an

employment rela�onship.

Supreme Court 4/10/2022 no. 28824

Cer�fied tender contracts require Revenue Agency to bring ac�on before employment tribunals

If a tender contract for the provision of services has been cer�fied under the special procedure introduced by the Biagi Law

(Legisla�ve Decree 276/2003), the Revenue Agency cannot unilaterally requalify said contract as one that provides an irregular

supply of manpower. The cer�fica�on of a tender contract also requires the Revenue Agency to follow the special procedure

(Ar�cle 80 of Legisla�ve Decree 276/2003) on cer�fied contracts, given that third par�es in respect of whom the cer�fica�on

produce applies are also public authori�es. Therefore, if it considers that it is contes�ng an irregular supply, the Revenue Agency

must first appeal to an employment tribunal judge and challenge the validity of the contract there. Only if the employment judge

recognises the contract as invalid will the Revenue Agency be en�tled to challenge the company for irregular supply and request

an adjustment of the taxa�on for VAT and IRAP.

Tax Court of Second Instance of Emilia-Romagna, 03/10/2022 no. 1115
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Interpreta�on of unclear clauses in collec�ve agreements

If unclear clauses are included in a collec�ve agreement, the common will of the par�es must be sought by determining the

literal meaning of the expressions used by the contrac�ng par�es and the scope that inspires the contractual rules are to be

interpreted. The two above parameters are not one hierarchically subordinated to another and they must be used jointly as to

provide a common understanding of the rule. The literal meaning of the words must not be sought through an isolated

interpreta�on of individual rules, but through a reading that embraces the en�re text of the collec�ve agreement and allows an

inclusive interpreta�on to be reached, with same meaning to be a�ributed to the similar wording. Finally, the correct

interpreta�on of unclear clauses cannot disregard the assessment of the conduct of the par�es involved a�er the conclusion of a

collec�ve agreement.

Supreme Court 30/09/2022 No. 28550

Validity of successive collec�ve agreements

Where collec�ve agreements have been amended successively over �me, any changes that are detrimental �o employees at the

�me of renewal are always valid and admissible, except for those that refer to acquired rights. The term “vested rights” refers to

benefits that have accrued to employees prior to the signing of the new contract (e.g. salary increases under a previous

collec�ve agreement for ac�vi�es performed prior to renewal etc.). Without prejudice to any vested rights, an employee may

not claim that a more favourable treatment ensured under a terminated collec�ve agreement is maintained notwithstanding the

fact that the new collec�ve agreement provides for less beneficial specified contractual rights. The criterion of permanence for

more favourable rights applies in the rela�onship between a collec�ve agreement and an individual agreement but does not

apply to succeeding collec�ve agreements.

Supreme Court 30/09/2022 no. 28549

Payment of non-compete clauses in during employment rela�onships

A non-compete clause may be paid during the course of an employment rela�onship and doing so does not affect its validity, as

this is consistent with the requirements underlying the clause that remunera�on increases in rela�on to the dura�on of

employment. The provision of remunera�on paid on a periodic basis during an employment rela�onship sa�sfies the interest of

both par�es, as any increase in said remunera�on is determined by the length of the employment rela�onship and

corresponding greater experience of the employee. A progressive increase in the remunera�on of non-compete clause offsets

and  the  greater difficulty an employee may encounter in reloca�ng to sectors other than those prohibited in any agreement

counterbalance to employer’s interest in preven�ng the employee from working for compe�tors following the termina�on of

their employment rela�onship.

Court of Appeal of Milan, 13/09/2022, Rel. Bertoli
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Retaliatory mo�ve entails nullity of dismissal only if exclusive

The nullity of dismissal for an unlawful reason presupposes that the employee in ques�on can prove that retaliatory intent was

the exclusive and determining reason for their employer’s decision to terminate their employment rela�onship. If there are

other reasons which, as well as any unlawful mo�ve, also influenced the employer’s decision, such as a just cause or a jus�fied

reason for dismissal, the retaliatory factor, even if present, is not capable of determining a sanc�on of nullity and the consequent

applica�on of the protec�on regime, i.e. reinstatement in service and compensa�on for damages equal to the whole of the non-

worked period. The burden of proof of the retaliatory nature of the dismissal falls en�rely on the employee, but it may be

proved by means of serious and precise presump�ons.

Supreme Court 07/09/2022 no. 26395

Viral infec�on contracted at work qualifies as professional illness

Infec�ons contracted at work, including Hepa��s C, are to be considered an illness related to the performance of the ac�vity,

thereby en�tling employees to INAIL cover even if the loca�on of the infec�ous event cannot be proven. A professional illness

can be generated by both bacteria or viruses penetra�ng an employee’s body and altering their anatomo-physiological balance.

For contrac�ng a virus to be considered an illness related to the performance of work ac�vity, a causal rela�onship with the

performance of work ac�vity is required, which may, however, also emerge as a result of simple presump�ons. For this purpose,

it is irrelevant that a viral infec�on manifests itself a�er a certain period of �me or that there was no specific infec�ous episode

or contact in the workplace that led to the infec�on.

Supreme Court (ord.) 19/09/2022 no. 29435

Se�lement agreement valid also without signature

A se�lement agreement providing for the payment to an employee in “sa�sfac�on of any and all claims, actual and poten�al” in

exchange for the employee’s waiver of the nullity of an appren�ceship contract and the illegi�macy of the subsequent dismissal,

as well as any other claim related to the employment rela�onship, is valid and binding even if the employee has not signed the

agreement. If all the par�es have fulfilled their obliga�ons according to the se�lement agreement, as evidenced by an exchange

of emails and/or messages on WhatsApp, this negates the need for a signature and confirms the validity of the agreement itself,

including full waivers towards any possible claim for the benefit of the employer.

Court of Avellino, Judge Luce, 08/09/2022
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The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
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This publica�on cons�tutes a�orney adver�sing.
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