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In  June 2022, Al l ianz Aus t ra l ia Insurance L imi ted (“Al l ianz”)  and AWP Aus t ra l ia P ty  L td (“AWP”)

p leaded gui l ty  to  seven cr iminal  charges of  mis leading and decept ive conduct .  Fur ther  de ta i l s  o f

the charges and consequences can be found in the f i r s t  ar t ic le  in  th is  ser ies  here.

In this second ar�cle, we consider the impact of the breaches and prosecu�on and convic�on of Allianz/AWP on online

pla�orms offering goods and services to Australian consumers.

BACKGROUND

Allianz, AWP and Expedia entered into a master agreement and a series of local
agreements to offer insurance products on Expedia websites;

The convic�ons, including the fines and penal�es, are publicly available; and

Allianz and AWP self-reported these breaches and terminated their rela�onships
with Expedia which was presumably to moderate the penal�es and consequences.

THE  BREACHES:

Policy requirement/term/condi�on Breach

Premium Calcula�on Methodology Breach: the regulatory

disclosure statement and website content indicated a

number of factors which the court found created a false

impression of a bespoke insurance product.

In fact, only the cost and dura�on of the journey determined

the cost of the insurance.

Journey Criterion Breach: the regulatory disclosure

statement and website content included a requirement that

the insured journey commence or conclude in Australia.

Allianz/AWP did not take steps to ensure that the Expedia

websites had a control mechanism to prevent customers, who

did not meet this requirement, from buying insurance.
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Policy requirement/term/condi�on Breach

Age Criterion Breach: the regulatory disclosure statement

and website content included a requirement that the

maximum age to be insured was 61.

The court found that Allianz/AWP failed to monitor the

Expedia websites to ensure a check box confirming the

maximum age was included.

Smart Traveller Breach: in the insurance booking flow,

customers had three op�ons: cancella�on, essen�als and

opt out. In the case of an opt out, the Expedia websites

included a statement that the Dept of Foreign Affairs’ Smart

Traveller website (“DFAT”) advised that travel insurance is as

‘as essen�al’ as a passport.

This was a misquota�on of the DFAT website and was applied

to products that did not contain hospital or medical expenses

cover. The court found that Allianz/AWP failed to monitor the

Expedia websites to ensure that this statement was not

displayed and ensure its prompt removal in rela�on to the

cancella�on-only policy.

Although some of the charges and convic�ons relate to financial products, the prosecu�ons and outcomes are not specific to

insurance products nor are they dependent on an Australian consumer being offered such a product. The breaches and

convic�ons demonstrate that the cri�cal issue and trigger point was the conduct of Allianz, AWP and Expedia in dealing with

Australian consumers.

Prosecu�on and evidence during proceedings, together with convic�ons are publicly

available and easily accessible through a number of online search engines. This may

serve to encourage similar claims in jurisdic�ons with similar legal regimes . Detailed

analysis of the breaches and offences may serve to encourage further li�ga�on,

including class ac�ons, against other products and services offered online to

Australian consumers.

The role of Expedia in the breaches and convic�ons is public knowledge and was

analysed in some detail by the Australian courts, including as set out above. The US domicile of Expedia played no role in

whether or not it could be prosecuted.

The prosecu�ons and convic�ons highlight the role of pla�orms and other online intermediaries in offering and selling products

and services online to consumers. These are o�en structured to maximise both exposure of the inventory supplier to users of

the pla�orm and the rewards and remunera�on paid by the inventory supplier to the pla�orm whilst simultaneously avoiding or

minimising the role of the pla�orm and its responsibility and liability for the products and services offered and sold through and

on it.

As prosecu�ons and convic�ons, such as that of Allianz/AWP, become increasingly widespread and more frequent, the roles of

the inventory supplier and pla�orm are likely to be subject to closer scru�ny and assessment. Terms and condi�ons are expected

to be the subject of more intense nego�a�ons and focus. This is likely to result in a more delicate balance between risk/liability

exposure and commercial objec�ves for both inventory suppliers and pla�orms. This will be reflected in more complex and

complicated clauses defining the obliga�ons of inventory suppliers and pla�orms, and in rela�on to the liability of each party.
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While pla�orms can o�en rely on their distribu�on channels, market presence and

size to extract favourable contractual indemni�es from inventory suppliers, the

impact on a pla�orm’s brand and trustworthiness can be significantly greater than

the monetary value of an indemnity. In addi�on, contractual indemni�es provide

li�le or no comfort in the face of criminal inves�ga�ons and prosecu�ons.

A pla�orm facing inves�ga�on and/or prosecu�on will need to objec�vely assess

how the terms and condi�ons of its dealings with both inventory suppliers and

consumers define its role with both. Some of the cri�cal terms and condi�ons

include:

making the inventory supplier responsible for keeping the pla�orm updated on
applicable law and regula�ons;

clear statements defining the role of the pla�orm, par�cularly where the pla�orm acts as a purely passive portal;

representa�ons and warran�es from the inventory supplier that their content on the pla�orm complies with local laws;

representa�ons and warran�es from the inventory supplier that their products and/or services can be validly offered and
sold through and on the pla�orm;

representa�ons and warran�es from the inventory supplier that their products and/or services offered through and on the
pla�orm comply with local laws and regula�ons; and

indemnifica�on of the pla�orm by the inventory supplier for breaches of the above.

While contractual terms and condi�ons will play a significant role in defining the roles of the pla�orm and inventory supplier,

whether a pla�orm would escape inves�ga�on, prosecu�on and/or convic�on will depend on how a court interprets and defines

its rela�onship with the inventory supplier rather than how the par�es have defined the rela�onship in their agreement(s). In

this regard, conduct is likely to play a more powerful and determina�ve role than terms and condi�ons. The convic�on of Allianz

and AWP underlines the role of the conduct of each party and how this will be assessed objec�vely by a court. Determina�on of

conduct can depend on the facts and circumstances of each inves�ga�on and prosecu�on and will not remain sta�c. Acceptable

conduct today may become a breach tomorrow.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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