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In a welcome decision for shipowners in FIMBank plc v KCH Shipping Co., Ltd [2022] EWHC 2400
(Comm), the UK Commercial Court held that the time bar in Article Il rule 6 of the Hague-Visby
Rules (“Rules”) can apply to claims in relation to misdelivery after discharge. The Court’s decision

resolves an important question which had been left undecided by the English courts in The Alhani
[2018] 2 Lloyd’s Rep 563.

BACKGROUND

"It is apparent ... that
The M/V GIANT ACE carried a cargo of about 85,510MT of coal in bulk from

these points of law are

not only of Indonesia to India. 13 sets of bills of lading on the Congenbill form were issued “to
considerable difficulty, order” for and on behalf of the Master. The coal was discharged between 1 and 18
but are potentially of April 2018 into stockpiles at the port against letters of indemnity which ran up the
considerable charterparty chain.

commercial

significance." FIMBank was financer of one of the purchasers, pursuant to which in the usual way

it took a pledge over the bills of lading and the cargo. It brought a claim for

misdelivery of the cargo against KCH as carrier after discharge from the stockpiles
pursuant to delivery orders. FIMBank served its Notice of Arbitration on KCH on 24 April 2020, which was more than one year

after delivery of the goods or the date when they should have been delivered.

In an award on preliminary issues, the arbitral tribunal determined that FIMBank’s claim was time-barred irrespective of

whether delivery post-dated discharge on the facts (which remained a matter in dispute).

QUESTIONS BEFORE THE COMMERCIAL COURT

FIMBank brought an appeal under section 69 of the Arbitration Act 1996 and so the Commercial Court considered:

1. Whether Article Ill rule 6 of the Rules applies to claims for misdelivery of cargo after discharge?

2. Whether clause 2(c) of the Congenbill form disapplies the Rules to the period after discharge?

ARGUMENTS, DECISION AND REASONING
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"Art.lll, r.é6 of the
Hague-Visby Rules,
which includes the time
bar but is concerned
with delivery in a
broader context,
applies to claims for

misdelivery of cargo

The Commercial Court upheld the tribunal’s decision on both questions and

accordingly dismissed the appeal.

FIMBank’s case

FIMBank’s argument was that the one-year time limit did not apply to limit its claim
for misdelivery (with the result that the longer six-year statutory time bar would
apply and its claim would not be time-barred). It submitted that the scope of the

Rules is confined to and only regulates carriage by sea and so the Rules have nothing

after discharge, a to say about misdelivery from land storage.

conclusion which

ids th ity f . e . .
avoids the necessity for The “period of responsibility” under the Rules, and therefore the immunities

fine distinctions as to i ) _ . .
. . including the time bar, end when the goods are discharged from the ship. The
the point at which
discharge ends." correct reading of the Rules is that they do not apply to or confer immunities in
respect of any events after discharge, but it is open to the parties to amend this by
agreeing in the contract that they do. The fact that the carrier does not know
anything about what happens to the goods after discharge is another reason for

disapplying the time bar.

FIMBank argued that the references to “delivery” in the Rules, which could take place sometime after physical discharge of the
cargo from the vessel did not extend the period of responsibility of the carrier. The reference to delivery in the Article lll rule 6
time-bar is solely there to provide a marker in time for the running of the one-year period. None of the provisions of the Rules
contain or regulate an obligation to deliver. The Rules do not regulate every aspect of the contract of carriage and the delivery

obligation is one example. The delivery obligation, it submitted, is of a different nature to the obligations regulated by the Rules.

In any event, the parties had contractually disapplied the Rules in respect of the period after discharge, insofar as clause 2(c) of
the Congenbill form provided: “The Carrier shall in no case be responsible for loss and damage to the cargo, howsoever arising

prior to loading into and after discharge from the Vessel ...”.

KCH’s case

In support of its position that the time bar should apply, KCH highlighted that in accordance with its wording and for the purpose

of achieving finality, the time bar has consistently been given a broad construction in the courts.

It argued that the “period of responsibility” under the Rules includes the period from discharge to delivery. Further, the bill of
lading contract that had been concluded between the parties applied the Rules up to and including delivery in any event. So that
even if the regime is in principle up to discharge, this is a case where there is an implied and express extension of the regime

right up to delivery.
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KCH said that the Tribunal was right to hold that clause 2(c) of the bills of lading

cannot operate to disapply the time bar following discharge because the clause adds "It seems counter-

nothing material to the terms of the Rules themselves. The Rules might be said to intuitive that a clause

provide for a “period of responsibility” in terms of the carrier’s obligations under the which is intended to
. ) . . L relieve the carrier of

Rules, which begins with loading and ends with discharge. The clause relates only to
S ) liability for loss of or

the carrier’s liability in relation to loss of or damage to the cargo. It does not purport
damage to the cargo

to address the position regarding the Rules generally. Still less does it address the

after discharge from

time bar in Article lll rule 6, which: (i) speaks not of “discharge” but of “delivery”, and the vessel should have

(i) pertains to an immunity of the carrier, not a liability. the effect of depriving
the carrier of the

Judgment of the Commercial Court benefit of a time bar
which would otherwise

In deciding that the one-year time bar applied to claims in relation to misdelivery be available,

after discharge, the Commercial Court made the following key points: particularly given the
objective of the time

1. this conclusion avoided the need for fine distinctions as to the point at which bar, which is to enable

discharge ended; the carrier to clear its

books, and which has

2. it seemed counter-intuitive that a clause which is intended to relieve the carrier '
been construed widely."

of liability for loss of or damage to the cargo after discharge from the vessel

should have the effect of depriving the carrier of the benefit of a time bar which

would otherwise be available;

3. the decision accorded with the objective of the rule which was intended to achieve finality and to enable the shipowner to

clear its books;

4. the parties contractually applied the Rules to “any Bill of Lading issued under this charterparty”. They therefore intended to
apply the Rules to their rights and liabilities under the bills of lading and the contract contained in or evidenced by it, and not

simply to the specific limited carriage by sea aspects of that contract;

5. most deliveries will be at some point after discharge over the ship’s rails and may take place in a number of different ways
outside the control of the carrier. It would be odd if the critical distinction for time bar purposes depended on this. There is
no obvious analytical or sound commercial reason why it should since the receiver has control over when and how it

surrenders the bill of lading and organises the receipt of the goods ashore; and

6. it would be unclear on FIMBank’s case how long a period after discharge over the ship’s rail is needed before the time bar

ceases to apply.

CONCLUSION

The reasoning of the Commercial Court is robust, driven by practical and commercial considerations. No doubt there are strong

|Il

“theoretical” arguments that support the view that the “period of responsibility” under the Hague-Visby Rules ends at discharge
and for the Article lll rule 6 time bar to be limited to the “period of responsibility” under the Rules and not apply to misdelivery
after discharge. However, this issue was rightly considered in its commercial as well as its legal context, leading to the conclusion

that the Article Ill rule 6 time-bar does apply to FIMBank’s claim against KCH for misdelivery after discharge.
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DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide practical, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated entities. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualification in WFW
Affiliated Entities. A list of members of Watson Farley & Williams LLP and their professional qualifications is open to inspection on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.

Watson Farley & Williams LLP Registered office: 15 Appold Street, London, EC2A 2HB, UK | T:+44 207814 8000 | F:+442078148141/2 4


https://www.wfw.com/people/mike-phillips/
tel:+44 20 7814 8170
mailto:mphillips@wfw.com
https://www.wfw.com/people/archit-dhir/
tel:+44 203 036 9821
mailto:adhir@wfw.com

