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The current  energy cr i s i s  that  i s  shaking European markets  (and beyond)  i s  a l so s t imula t ing

ref lec t ions on corporate governance and,  in  par t icu lar,  the l iabi l i ty  o f  d i rec tors .

In the current situa�on directors of the companies in the energy and manufacturing

sectors, try to renego�ate the ongoing agreements in order to cope with the radical

change in contractual balances. As legal instruments that allow for the early

termina�on of unsustainable contracts have become difficult to access, where

renego�a�on does not arrive at an appropriate solu�on for the two contrac�ng

par�es, the alterna�ve is o�en to jeopardise a company’s financial situa�on or to

terminate the contracts, both those of energy companies with their customers and

of manufacturing companies with their end customers. This exposes the company to

a high risk of claims for damages for breach of contract, a scenario that is becoming

increasingly common.

WHAT ARE  THE  MAIN R ISKS  FOR D IRECTORS AND THE MINIMUM PRECAUT IONS TO
BE TAKEN?

As is well known, directors are liable vis-à-vis the company, shareholders, and company’s creditors, based on the rules set out in

Ar�cles 2392 ff. of the Italian Civil Code (2476 of the Italian Civil Code for limited liability companies). A director shall act with the

due diligence required by the nature of their office and specific skills so as not to cause damage to the above-men�oned par�es.

However, a director’s conduct will not be evaluated on the basis of the financial and economic performance of the company.

Indeed, jurisprudence has developed the so-called ‘business judgment rule’, according to which a director’s discre�on in the

management of a company cannot be ques�oned; consequently, a company’s economic failure is not cause for liability per se.

What is required, on the other hand, is for the director to make informed and though�ul choices, following risk calcula�on

rather than superficial and improvised decisions.
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In the current economic climate, therefore, a director faced with contracts that have

become excessively onerous, or even unsustainable, will be called upon – with the

support of experts – to evaluate the choices available to them, whilst bearing in

mind the relevant regula�ons and the par�es to whom they answer to.

In making this assessment it is necessary to consider that, par�cularly in the case of

a liability ac�on by a company, that it is the director who will have to prove the non-

a�ributability of the damaging event by providing evidence of the contested

charges, the observance of du�es and the fulfilment of the obliga�ons of due

diligence imposed (inter alia see decision Court of Milan n.4554/2022). It is

therefore necessary for directors to keep track of any precau�ons taken (e.g.

reques�ng expert opinions, conduc�ng analyses, simula�ng possible harm to the

company and other stakeholders).

A further reflec�on should be considered. In the current economic scenario, it is

unfortunately likely that some companies will find themselves struggling.

In addi�on to the rules men�oned above, it will therefore be necessary to consider

the provisions of Ar�cle 2086 of the Civil Code, following the recent amendments

introduced by the Code of Business Crisis and Insolvency (which finally came into

force on July 15, 2022, “CC.II”), whereby the administra�ve body “has the duty to put in place an organisa�onal, administra�ve

and accoun�ng structure appropriate to the nature and size of the enterprise, also with a view to the �mely detec�on of the crisis

of the enterprise and the loss of business con�nuity, as well as to take ac�on without delay for the adop�on and implementa�on

of one of the instruments provided by the law for overcoming the crisis and the recovery of business con�nuity” .

To this end, Art. 3 CC.II. highlights some of the indices that must be evaluated to ensure the �mely detec�on of crises such as

delays on payment of payroll charges, the amount of liabili�es to suppliers and exposures to the credit system.

A prudent director must, in an uncertain market environment, put in place tools for the �mely detec�on of such signals, while at

the same �me taking care to prepare appropriate eviden�ary support for their decisions.

The energy crisis is likely to give rise to par�cularly risky scenarios for directors who, therefore, must act with even greater

awareness of the obliga�ons imposed on them and of the possible consequences of the decisions they make.
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DISCLAIMER

Watson Farley & Williams is a sector specialist interna�onal law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
Bangkok, Dubai, Dusseldorf, Frankfurt, Hamburg, Hanoi, Hong Kong, London, Madrid, Milan, Munich, New York, Paris, Rome, Seoul, Singapore, Sydney and Tokyo
our 700+ lawyers work as integrated teams to provide prac�cal, commercially focussed advice to our clients around the world.

All references to ‘Watson Farley & Williams’, ‘WFW’ and ‘the firm’ in this document mean Watson Farley & Williams LLP and/or its affiliated en��es. Any reference
to a ‘partner’ means a member of Watson Farley & Williams LLP, or a member, partner, employee or consultant with equivalent standing and qualifica�on in WFW
Affiliated En��es. A list of members of Watson Farley & Williams LLP and their professional qualifica�ons is open to inspec�on on request.

Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number OC312252. It is authorised and regulated by
the Solicitors Regula�on Authority and its members are solicitors or registered foreign lawyers.

The informa�on provided in this publica�on (the “Informa�on”) is for general and illustra�ve purposes only and it is not intended to provide advice whether that
advice is financial, legal, accoun�ng, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Informa�on provided is accurate at the �me of publica�on, no representa�on or warranty, express or implied, is made as to the accuracy, �meliness,
completeness, validity or currency of the Informa�on and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permi�ed by law, WFW shall not be liable for indirect or consequen�al loss or damage, including without limita�on any loss or damage
whatsoever arising from any use of this publica�on or the Informa�on.

This publica�on cons�tutes a�orney adver�sing.
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