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A POSSIBLE U-TURN ON NET ZERO?

The UK Government’s Net Zero Strategy (“NZS”) hangs in the balance with the recent
"The strategy lacked High Court ruling of R (Friends of the Earth and others) v Secretary of State for
detail as to how exactly Business, Energy and Industrial Strategy [2022], where the court held that the

the cutting of emissions current NZS is unlawful.

would be achieved."

SUMMARY OF THE CASE

The claimants successfully argued that the NZS contravened the government’s
obligations under the Climate Change Act 2008 (“CCA”), as it prevented the CCA’s carbon targets from being met. The court
stated that the strategy lacked detail as to how exactly the cutting of emissions would be achieved, which in turn breached the

government’s legal duties under the CCA.

Due to the predictive nature of the data relied on to draft the NZS, it was argued that a reliance on qualitative as opposed to
guantitative data would compromise the accuracy of the results to be achieved in these policies. This meant that, any
meaningful and accurate targets being imposed would be unachievable, thus undermining the CCA and compromising the
credibility of the NZS. In short, the NZS was prematurely approved without the requisite empirical data required to justify and

support its rollout.

WHAT WILL HAPPEN TO THE NZS?
"The NZS was

The court ordered the Secretary of State for Business, Energy & Industrial Strategy
prematurely approved

without the requisite (“BEIS”) to produce a report for Parliament by April 2023 setting out how the

empirical data." strategy will achieve a reduction in climate emissions in light of the judgment. This
means a return to the drawing board for the government, as the NZS will have to be

updated to reflect more accurate and reliable data which will inform its policies.

Notably, whilst the strategy received criticism and was labelled by the court as ‘inadequate’ the overall framework and efforts to
reduce carbon emissions were not, as maintained by the BEIS, therefore any revamp to the NZS is likely to have a similar ‘look’

both in form and approach.
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AN INDUSTRY IN LIMBO?

A major focus of the NZS was on eliminating carbon emissions within the built
"Any revamp to the environment which meant contractors and developers alike faced mounting

NZS is likely to have a pressures to aligh themselves with new industry requirements. With buildings being
similar ‘look’ both in reported as the second largest source of greenhouse gas emissions in the UK, the

form and approach.” construction sector has been getting to grips with the NZS and what this means for

contractors and developers. The current NZS does not contemplate any uniform
testing metric to measure a building’s emissions performance. Standardising the
testing regime will be key to tracking and assessing the carbon cycle within a building. Further, with no new regulations to
specifically address how to achieve carbon reduction, efforts to comply with obligations are largely voluntary and often

ineffective. Both issues will have to be addressed if the NZS is expected to have any teeth.

The unique selling points of climate conscious projects within the construction industry, (particularly the housing sector) have
been its environmental, social and governance credentials and the social value contribution the project makes, specifically within
the local community. The value of both components cannot be overstated as building professionals have increasingly understood

their importance from tendering stage, when pitching to funders through to the finished product being marketed to consumers.

WHAT CAN WE DO IN THE MEANTIME?

"Proper readiness is

. The NZS will need some time to take shape and reveal its new form. Any new net
required to be ahead of

the curve." zero obligations on building professionals are likely to be onerous and thus proper

readiness is required to be ahead of the curve.

Whilst the future and/or long-term effects of the NZS are presently unknown, it is
almost certain to have an impact on the price and availability of sustainable building material, which will in turn affect the
affordability of projects. Contractors will not only have to be mindful of this at the beginning of projects when considering a
green design but also other factors that could impact the carbon footprint of a building such as resource efficiency (recycling raw
materials rather than sourcing anew), demolition and waste disposal. Lenders are also likely to be influenced by any changes to

the law and may in turn require developers to demonstrate compliance with relevant green requirements as a pre-requisite to

accessing funding.

Upskilling workers, adopting green clauses in contracts and procuring new sources of
"Lenders are also likely sustainable materials are just some of the anticipated challenges that may
to be influenced by any accompany the compliance with future obligations. Although there have been no

changes to the law." changes to the law just yet, it is prudent for the construction industry to adjust its

posture towards going green as the trajectory of the built environment is clearly

heading in this direction.

WATCH THIS SPACE
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The truth is that, with or without the NZS, there is a growing global consciousness of our carbon footprint, particularly within our
built environment, which has caused increased scrutiny on the construction industry both from a government perspective and
on the consumer end. Time will tell just how and when the new strategy will take shape, however judging from BEIS’ strong

confidence in its current strategy, the NZS is far from over and will make its return, in one form or the another.

In part Il of this series we will consider how contractors in supply chain contracts can achieve their net zero obligations.

KEY CONTACTS

THERESA MOHAMMED

PARTNER ¢ LONDON

VALENTINA KEYS

COUNSEL « LONDON

T: +44 20 7814 8243 T: +44 20 3314 6957

TMohammed@wfw.com

vkeys@wfw.com

DISCLAIMER

Watson Farley & Williams is a sector specialist international law firm with a focus on the energy, infrastructure and transport sectors. With offices in Athens,
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Watson Farley & Williams LLP is a limited liability partnership registered in England and Wales with registered number 0C312252. It is authorised and regulated by
the Solicitors Regulation Authority and its members are solicitors or registered foreign lawyers.

The information provided in this publication (the “Information”) is for general and illustrative purposes only and it is not intended to provide advice whether that
advice is financial, legal, accounting, tax or any other type of advice, and should not be relied upon in that regard. While every reasonable effort is made to ensure
that the Information provided is accurate at the time of publication, no representation or warranty, express or implied, is made as to the accuracy, timeliness,
completeness, validity or currency of the Information and WFW assume no responsibility to you or any third party for the consequences of any errors or omissions.
To the maximum extent permitted by law, WFW shall not be liable for indirect or consequential loss or damage, including without limitation any loss or damage
whatsoever arising from any use of this publication or the Information.

This publication constitutes attorney advertising.
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