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A POSS IBLE  U-TURN ON NET  ZERO?

The UK Government’s Net Zero Strategy (“NZS”) hangs in the balance with the recent

High Court ruling of R (Friends of the Earth and others) v Secretary of State for

Business, Energy and Industrial Strategy [2022], where the court held that the

current NZS is unlawful.

SUMMARY OF THE  CASE

The claimants successfully argued that the NZS contravened the government’s

obliga�ons under the Climate Change Act 2008 (“CCA”), as it prevented the CCA’s carbon targets from being met. The court

stated that the strategy lacked detail as to how exactly the cu�ng of emissions would be achieved, which in turn breached the

government’s legal du�es under the CCA.

Due to the predic�ve nature of the data relied on to dra� the NZS, it was argued that a reliance on qualita�ve as opposed to

quan�ta�ve data would compromise the accuracy of the results to be achieved in these policies. This meant that, any

meaningful and accurate targets being imposed would be unachievable, thus undermining the CCA and compromising the

credibility of the NZS. In short, the NZS was prematurely approved without the requisite empirical data required to jus�fy and

support its rollout.

WHAT WIL L  HAPPEN TO THE NZS?

The court ordered the Secretary of State for Business, Energy & Industrial Strategy

(“BEIS”) to produce a report for Parliament by April 2023 se�ng out how the

strategy will achieve a reduc�on in climate emissions in light of the judgment. This

means a return to the drawing board for the government, as the NZS will have to be

updated to reflect more accurate and reliable data which will inform its policies.

Notably, whilst the strategy received cri�cism and was labelled by the court as ‘inadequate’ the overall framework and efforts to

reduce carbon emissions were not, as maintained by the BEIS, therefore any revamp to the NZS is likely to have a similar ‘look’

both in form and approach.
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AN INDUSTRY IN L IMBO?

A major focus of the NZS was on elimina�ng carbon emissions within the built

environment which meant contractors and developers alike faced moun�ng

pressures to align themselves with new industry requirements. With buildings being

reported as the second largest source of greenhouse gas emissions in the UK, the

construc�on sector has been ge�ng to grips with the NZS and what this means for

contractors and developers. The current NZS does not contemplate any uniform

tes�ng metric to measure a building’s emissions performance. Standardising the

tes�ng regime will be key to tracking and assessing the carbon cycle within a building. Further, with no new regula�ons to

specifically address how to achieve carbon reduc�on, efforts to comply with obliga�ons are largely voluntary and o�en

ineffec�ve. Both issues will have to be addressed if the NZS is expected to have any teeth.

The unique selling points of climate conscious projects within the construc�on industry, (par�cularly the housing sector) have

been its environmental, social and governance creden�als and the social value contribu�on the project makes, specifically within

the local community. The value of both components cannot be overstated as building professionals have increasingly understood

their importance from tendering stage, when pitching to funders through to the finished product being marketed to consumers.

WHAT CAN WE DO IN THE  MEANT IME?

The NZS will need some �me to take shape and reveal its new form. Any new net

zero obliga�ons on building professionals are likely to be onerous and thus proper

readiness is required to be ahead of the curve.

Whilst the future and/or long-term effects of the NZS are presently unknown, it is

almost certain to have an impact on the price and availability of sustainable building material, which will in turn affect the

affordability of projects. Contractors will not only have to be mindful of this at the beginning of projects when considering a

green design but also other factors that could impact the carbon footprint of a building such as resource efficiency (recycling raw

materials rather than sourcing anew), demoli�on and waste disposal. Lenders are also likely to be influenced by any changes to

the law and may in turn require developers to demonstrate compliance with relevant green requirements as a pre-requisite to

accessing funding.

Upskilling workers, adop�ng green clauses in contracts and procuring new sources of

sustainable materials are just some of the an�cipated challenges that may

accompany the compliance with future obliga�ons. Although there have been no

changes to the law just yet, it is prudent for the construc�on industry to adjust its

posture towards going green as the trajectory of the built environment is clearly

heading in this direc�on.

WATCH TH IS  SPACE
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The truth is that, with or without the NZS, there is a growing global consciousness of our carbon footprint, par�cularly within our

built environment, which has caused increased scru�ny on the construc�on industry both from a government perspec�ve and

on the consumer end. Time will tell just how and when the new strategy will take shape, however judging from BEIS’ strong

confidence in its current strategy, the NZS is far from over and will make its return, in one form or the another.

In part II of this series we will consider how contractors in supply chain contracts can achieve their net zero obliga�ons.
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