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Back to compulsory smart working rules

The Ministry of Labour has confirmed that from 1 September 2022, to access smart

working it is once again necessary for employer and employee to have entered into a

special individual agreement in which the condi�ons set out in Ar�cle 19(1) of Law

81/2017 are met. The condi�ons must be set out in wri�ng and include how the

employee’s tasks will be fulfilled whilst smart working, managerial and supervisory

expecta�ons, rest �mes and ac�on plans for any technological issues that may affect

the ability to work effec�vely, including compulsory disconnec�on from electronic

tools and devices.

Ministry of Employment Decree 22/08/2022 no. 149

Rules on a�endance bonus

The mechanism whereby a part of a performance bonus is paid only to employees who have not exceeded 15 days absence per

year is a valid indicator of produc�vity, to which tax benefits and contribu�on exemp�ons are linked. The “a�endance bonus”

fulfils the condi�ons laid down by law for tax exclusions based on performance-related pay linked to produc�vity increases as

fewer days absent directly link to higher company produc�vity. The contrary argument expressed by the INPS, according to

which the a�endance bonus does not fall within the scope of produc�vity bonuses, was rejected.

Supreme Court 16/08/2022 no. 24814

Sanc�ons for breaching Transparency Decree

The Study Founda�on of Labour Consultants has provided an ini�al interpreta�on of the penalty provisions for failure to comply

with the new disclosure obliga�ons introduced by the Transparency Decree (Legisla�ve Decree 104/2022). It should be noted

that, in cases of failing to communicate informa�on to employees, the sanc�ons range from a minimum of €250 to a maximum

of €1,500 per employee. If non-compliance involves automated decision-making and monitoring systems, the sanc�on ranges as

follows:

for each month of non-compliance between €100 to €750;

if the breach concerns up to five employees; €400 to 1,500 if it concerns up to 10 employees; and
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€1,000-5,000 if the breach concerns more than 10 employees.

If retaliatory conduct against an employee who has invoked the applica�on of the rules of the Transparency Decree is proven,

the employer or principal is liable to a penalty of between €5,000 and €10,000. In response to the Labour Inspectorate’s

warning, the Founda�on states that the deadline for rec�fying the breach is 30 days, while the payment of the administra�ve

penalty in the minimum amount must be made within the following 15 days.

Study Founda�on of Labour Consultants, Circular 11/08/2022 no. 11

Employer responsibili�es during high temperatures

Employers must comply with all health and safety regula�ons regarding dealing with high temperatures. This is par�cularly

important for those running home delivery services where the workforce is largely made up of delivery cyclists. Employers

should provide adequate training and informa�on on the risks related to physical ac�vity during prolonged exposure to sunlight

and heat. Furthermore, the employer must provide employees with at least one litre of water for each hour exposed to the sun,

as well as mineral salt supplements, protec�ve sunscreen, and wet wipes.

Court of Palermo (ord.) 18/08/2022

Dismissal for breach of fundamental du�es

If disciplinary breaches alleged against an employee do not relate to conduct that is contrary to ‘fundamental du�es’ or

‘minimum ethical standards’, any dismissal imposed on them is void if the disciplinary code has not been previously made

available. The Supreme Court ruled that dismissal for “inten�onal slowness in carrying out entrusted tasks”, a�er a series of

previous warnings rela�ng to “insufficient performance”, is considered an infringement of company orders and not of

fundamental du�es or conduct contrary to minimum ethical standards. Employers should make employees aware of the

company disciplinary code so that they fully understand the scope of company direc�ves and the disciplinary consequences

arising from their viola�on.

Supreme Court 11/08/2022 no. 24722
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