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INTRODUCT ION

Construc�on disputes o�en commence with a request for disclosure of a ra� of

project documents by the prospec�ve claimant, some�mes even before details of

the claim have been provided. More o�en than not, the claimants invoke the

contractual provisions with threats to resort to provisions of the Civil Procedure

Rules rela�ng to pre-ac�on disclosure if the contract is not complied with.

The nature of construc�on projects and claims is no doubt one of the key reasons

why construc�on par�es in par�cular seem to be lacking the documents which

would support their posi�on. Such projects last for years and defects o�en do not

manifest themselves un�l some years a�er the works have finished. There can be

millions of documents created that are not centrally stored or organised in a way that allows prompt retrieval. Even the most

fundamental documents can be lost and despite par�es having obliga�ons to prepare and provide documents, some�mes they

are reluctant to provide the same, par�cularly when a dispute is on the horizon.

When a dispute arises, and par�es seek legal advice the first ques�ons are always requests for contemporaneous documents

which may be in the possession of other par�es or consultants. Consolida�on of construc�on firms and nova�on or assignment

of contracts can also lead to less than ideal documenta�on reten�on and storage. This leaves huge gaps in the available project

documenta�on.

If asking the other par�es and invoking the contract is unsuccessful, the claimant may then approach the court reques�ng pre-

ac�on disclosure. Such applica�ons have a number of significant hurdles to overcome and many fail. The reasons include:

the request being too wide and more akin to a ‘fishing expedi�on’;

the request was made too early – before the pre-ac�on protocol procedure had been followed;

the request may impede or frustrate a contractually agreed expert determina�on mechanism;

the court had no jurisdic�on because the claim was governed by an arbitra�on agreement; and

the request was unlikely to assist resolu�on of the dispute or save costs.
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All of the above reflect the court’s desire to avoid dispropor�onate disclosure

requests and to uphold the par�es’ contractual bargains. It also reflects the

problems that par�cularly befall construc�on disputes, namely a significant lack of

the basic documenta�on that the claimant needs to formulate a complex claim in

the first place.

RECENT DEVELOPMENTS

The recent decision in Balfour Bea�y Regional Construc�on Limited (formerly

Mansell Construc�on Services Limited) v Broadway Malyan Limited [2022] EWHC

2022 (TCC) has highlighted all these issues, as well as further complica�ons

presented by the new disclosure regime which has been introduced for the Business

and Property Courts (which includes the Technology and Construc�on Court).

The dispute arose out of the construc�on of a complex known as the Hive.  It was

owned by Hive Bethnal Green Limited (“HGBL”), the developer was JG Colts LLP, who

entered into a JCT Design and Build Contract (2005 edi�on) with Mansell

Construc�on Services Ltd.  Broadway Malayan (“BM”) was appointed architect. BM’s

appointment was novated to Mansell, which was then acquired by Balfour Bea�y

(“BB”). HGBL issued but did not serve a claim form against BB. Those proceedings

are currently stayed pending the pre-ac�on protocol steps being taken.

BB wrote to BM passing on some of the allega�ons from HBGL and asking for a significant amount of documenta�on in respect

of BB including all work products such as drawings, designs, specifica�ons, the original appointment, site inspec�on records, fire

strategy report and final inspec�on le�er to the developer/employer. BM did not provide the documenta�on and so BB applied

to the court.

BB’s applica�on was based on almost everything that could be relied on:

CPR Part 31;

CPR PD 51U paragraph 31.12;

contractual obliga�ons or proprietary rights to the documents;

rela�onship of principal and agent;

RIBA Professional Code of Conduct, Principle 2, paragraph 5.3; and

statutory remedy of delivery up in sec�on 3 of the Torts (Interference with Goods) Act 1977.

T H E  D E C I S I O N
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The court declined to consider the contractual disclosure obliga�ons on the basis

that it would involve making a final determina�on as to the interpreta�on of the

contract. That would be inappropriate where there was not even a pleaded case and

at a �me when summary judgment was not available.

It also rejected CPR Part 31 as a basis because the claim fell under the new

disclosure regime in PD 51U. The applica�on failed under the provisions in PD 51U

because it disapplied the provision in CPR 31.12 for specific disclosure and the sole

basis of the court’s power to grant early specific disclosure was the general case

management powers in CPR 3.1(2)(m).

The court refused to exercise its discre�on to order early specific disclosure. Almost

every party could make a case for early disclosure that something significant and important would be achieved to promote

se�lement. That would run contrary to the inten�ons of the disclosure regime and so there must be something outside the

usual run for early disclosure to be ordered. Further, the Pre-Ac�on Protocol is designed to help the par�es understand the

issues between them before proceedings are commenced, so it would rarely make sense for pre-ac�on disclosure to be ordered

before that pre-ac�on process had been embarked upon.

The requests were said to be focussed but, in reality, they poten�ally encompassed a wide range of documents. BB had

overstated the difficul�es of iden�fying the issues without disclosure and those difficul�es were not unusual in cases where

claims are brought years a�er comple�on of the works. BB was seeking to shi� the burden of finding relevant documenta�on

onto BM, the prospec�ve defendant, with only the most general idea of what to search for. That also ran contrary to the PD 51U

disclosure scheme.

DISCUSS ION

The Balfour Bea�y case is another in a long line of construc�on disputes with a party

seeking to get hold of documents to help with preparing the claim. The reported

cases have illustrated on many occasions that the pre-ac�on disclosure and early

specific disclosure provisions are not appropriate for this scenario.

The reasons why such documenta�on is not available may relate to the length of the

project and the �me that has passed since comple�on, but there may also be

ques�ons to be asked about how the contractual obliga�ons to prepare and provide

documents are working in prac�ce? Is the problem caused by par�es not complying

with these obliga�ons or the other party not enforcing its obliga�ons to receive documents because they are busy dealing with

other issues on the project?

The issue may also be more fundamental. Are the contractual provisions fit for purpose? Do they need to be redra�ed to ensure

that par�es get what they need? Not only will it benefit a developer or owner trying to put together a claim for defec�ve

workmanship, but likewise a contractor on the receiving end of such a claim. If the documents exist and are available that

establish what happened, that is likely to result in a significant saving in li�ga�on costs, not to men�on �me.
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